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CURRENT EVENTS. 





Tue recent decision of the Supreme Court 
of Illinois, 28 Cent. L. J. 294, wherein it was 
held that the Chicago board of trade, acting 
in concert with the telegraph companies, hav- 
ing built up a great system for the instan- 
taneous transmission of market reports, could 
not be permitted to discriminate between 
persons desiring to obtain them for lawful 
purposes, has a duplicate in a decision just 
rendered by the Supreme Court of Ontario. 
There it was held that though the board of 
trade is not bound by law to continue the 
business of collecting and furnishing to the 
public market quotations, and may volunta- 
rily abandon such business, yet so long as it 
continues to carry it on, either directly or 
indirectly, it must do so without unjust dis- 
crimination as to persons, and must furnish 
market quotations to all who may desire to 
obtain them for lawful purposes, and upon 
the same terms. The principle upon which 
these two decisions rest is one which has 
been made familiar in the decisions upon 
railroad questions during the last few years. 
It is that where a business has become af- 
fected with a public interest, the service ren- 
dered by it must necessarily be common to 
all, and must be rendered to all upon equal 
terms. 


eS ee ee 


ProsaBLy the most interesting decision yet 
rendered by Chief Justice Fuller, in which, 
however, the remainder of the supreme court 
seems to have taken no part, is one involving 
the domestic relations and the course of true 
love. The defendant in the action was a 
rash Chicago youth, who had the temerity to 
fall in love and run off with the youngest 
daughter of the chief justice. The latter, it 
is reported, after careful consideration of 
the facts, but without hearing any argument, 
rendered his decision in the form of a tele- 
gram in these words: ‘‘Come home and all 
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will be forgiven.’’ Though we have not been 
advised as to the grounds upon which the 
decision was reached, we feel sure that the 
chief justice wisely reasoned that a fellow 
who had the nerve to run away with his 
daughter, probably had smartness enough to 
keep her securely, and that there was no law 
to punish a man for eloping, even with the 
daughter of a chief justice. This decision, 
we think, reflects great credit upon its au- 
thor, and stamps our highest judicial officer 
as a man of unusual sagacity and good sense, 
in addition to his already established judicial 
ability. It is to be hoped, however, that the 
decision will not be accepted as a precedent 
by all who contemplate elopement. The de- 
cision should be confined simply to the case 
of a daughter who runs away with the right 
kind of a young man. It should not be 
taken to justify the elopement with the 
coachman or with other men’s wives. If 
these distinctions can be strictly observed the 
decision by Chief Justice Fuller will be of 
great value. 





WE have received the report of the sixth 
annual meeting of the Kansas State Bar 
Association held in January last. The ad- 
dresses there delivered were as follows: 
“The State Bar Association,’’ by W. A. 
Johnston; ‘‘The Counterclaim,’’ by J. H. 
Gilpatrick ; ‘“The Compensation of Lawyers,”’ 
by T. A. McNeal; ‘‘The Legal Profession ; 
Its Duties and Obligations to Society,’’ by 
David Overmyer ; ‘‘Centralization of Political 
Power,”’ by C. W. Smith; ‘“The Government 
of Cities,’ by C. S. Gleed. After eulogizing 
bar associations, their uses, and objects and 
giving a history of the Kansas State Bar 
Association, Mr. Johnston suggests the ne- 
cessity of a revision of the constitution of that 
State, andthe reorganization of the entire 
judicial system. He dwells particularly upon 
the need of placing a limitation upon the 
amount involved in a case, within which it 
cannot be appealed to the supreme court, 
citing many instances from the Kansas reports, 
of cases before the supreme court involving 
ridiculously small amounts of money. The 
address of Mr. Gilpatrick was at least 
original in the suggestion made, that a man 
wantonly sued in a civil action should be 
allowed to counterclaim for damages in 
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same action. He contends that inasmuch as 
the law is settled in that State that in any 
case where a malicious prosecution, without 
probable causes, has in fact been had and 
defendant has sustained damages over and 
above his taxable costs in the case, an action 
may be maintained, there is no reason why it 
may not be made the subject of a counter- 
claim in the original action. The remarks of 
Mr. McNeal may, in a measure, aid the Kan- 
sas lawyer in the diffcult problem of what 
fees to charge clients, a branch of the prac- 
tice which we judge has been grossly neg- 
lected. Mr. Overmyer was evidently full of 
his theme, and laid down the duties of an 
American lawyer in graphic word pictures. 
Mr. Smith discusses an old subject in an 
interesting manner, and Mr. Gleed argues for 
a form of city government, which is at least 
novel and unique. As a whole the addresses 
are interesting and the meeting of the associ- 
ation was in every way successful. 








NOTES OF RECENT DECISIONS. 





One of the most important of recent de- 
cisions and involving the question of the right 
of a debtor under State assignment laws to 
make a preference was decided by the Su- 
preme Court of the United States in White v. 
Cotzhausen, 9S. C. Rep. 309. The facts 
concisely stated are as follows: The appeal 
to the Supreme Court of the United States 
was taken from a decree declaring two con- 
veyances of real property in Illinois, a bill 
of sale of numerous pictures, a judgment by 
confession in one of the courts of that State, 
pursuant to a warrant of attorney given for 
that purpose, and certain transfers of prop- 
erty accompanying that warrant, to be void 
as against the appellee Cotzhausen,a judg- 
ment creditor of Alexander White, Jr. The 
various transfers, judgment, etc., complained 
of were made by White to his family to pay 
them certain sums of money due from him 
as administrator. It was admitted that the 
sole consideration for the transfers of prop- 
erty to the members of White’s family was 
his alleged indebtedness to them respectively. 
There was no claim that the money was not 
legally owing to the family, nor does the 
case show any actual fraud on the part of 





White. It was contended that the convey- 
ances, judgment by the confession, and 
transfers were illegal and void, under the 
provisions of the act of the General Assembly 
of Illinois, in force the Ist of July, 1877, 
concerning voluntary assignments for the 
benefit of creditors ; the 13th section of which 
reads as follows: ‘‘Every provision in any 
assignment hereafter made in this State, pre- 
viding for the payment of one debt or lia- 
bility in preference to another, shall be void, 
and all debts and liabilities within the pro- 
visions of the assignment shall be paid pro 
rata from the assets thereof.’’ The supreme 
court characterized what White had done as 
in execution of a scheme for the appropria- 
tion of his entire estate by his family, to the 
exclusion of other creditors, thereby avoiding 
the effect of a formal assignment, and it 
held, in a very exhaustive opinion, that the 
several writings executed by White for the 
purpose of effecting that result may be re- 
garded as in legal effect one instrument de- 
signed to evade or defeat the provisions of 
the statute of Illinois, and that they were one 
instrument forming part of the assignment 
within the meaning of the statute. The 
court, after discussing Preston v. Spaulding, 
10 N. E. Rep. 903, says: 


We agree with the Supreme Court of Illinois that 
this statute, being remedial in its character, must be 
liberally construed; that is, construed “largely and 
beneficially, so as to suppress the mischief and ad- 
vance the remedy.” That court said in Railroad Co. 
v. Dunn, 52 Ill. 260, 268: “The rule in construing 
remedial statutes, though it may be in derogation of 
the common law, is, that everything is to be done in 
advancement of the remedy that can be done consist- 
ently with any fair construction that can be put upon 
it.’ See, also, Johnes v. Johnes, 3 Dow. 15. If, then, 
we avoid overstrict construction, and regard sub- 
stance rather than form; if effect be given to this 
legislation, as against mere devices that will defeat the 
object of its enactments—the several writings executed 
by Alexander White, Jr., all about the same time, to 
his mother, sisters, and brother, whereby, in contem- 
plation of his bankruptcy, and according to a plan 
previously formed, he surrendered his entire estate 
for their benefit, to the exclusion of all other creditors, 
must be deemed a single instrument, expressing the 
purposes of the parties in consummating one transac- 
tion, and operating as an assignment or transfer 
under which the appellee, Cotzhausen, may claim 
equality of right with the creditors so preferred. It is 
true there was not here, as in Preston v. Spaulding, a 
formal deed of assignment by the debtor under the 
statute. But of what avail will the statute be in se- 
curing equality among the creditors of a debtor who, 
being insolvent, has determined to yield the dominion 
of his entire estate, and surrender it for the benefit of 
creditors, if some of them can be preferred by the 
simple device of not making a formal assignment, and 


XUM 











XUM 





VoL. 28 


THE CENTRAL LAW JOURNAL. 335 








permitting them, under the cover or by means of con- 
veyances, bilJs of sale, or written transfers, to take his 
whole estate on account of their respective debts, to 
the exclusion of other creditors? If Alexander White, 
Jr., intending to surrender all his property for the 
benefit of his creditors, and to stop business, had 
excepted from the conveyances, bill of sale, and trans- 
fers executed to his mother, sisters, and brother a 
relatively small amount of property, and had shortly 
thereafter made a general assignment under the stat- 
ute, it could not be doubted, under the decision in 
Preston v. Spaulding, and in view of the facts here 
disclosed, that such conveyances, bill of sale, and 
transfers would have been held void as giving forbid- 
den preferences to particular creditors; and his 
assignment would have been held, at the suit of other 
creditors, to embrace, not simply the property owned 
by him when it was made, but all that he previously 
conveyed, sold, and transferred to his mother, sisters, 
and brother. But can he, having the intention to 
quit business and surrender his entire estate to cred- 
itors, be permitted to defeat any such result by simply 
omitting to make a formal assignment, and by includ- 
ing the whole of his property in conveyances, bills of 
sale, and transfers to the particular creditors whom 
he desires to prefer? Shall a failing debtor be a‘lowed 
to employ indirect means to accomplish, that which 
the law prohibits to be done directly? These ques- 
tions must be answered in the negative. They could 
not be answered otherwise without suggesting an easy 
mode by whieh the entire object of this legislation 
may be defeated. We would not be understood as 
contravening the general principle, so distinctly an- 
nounced by the Supreme Court of Illinois, that a 
debtor, even when financially embarrassed, may in 
good faith compromise his liabilities, sell or transfer 
property in payment of debts, or mortgage or pledge 
it as security for debts, or create a lien upon it by 
means even of a judgment confessed in favor of his 
creditors. Preston v. Spaulding; Field v. Geohegan, 
125 Ill. 70,16 N. E. Rep. 912. Such transactions often 
take place in the ordinary course of business, when 
the debtor has no purpose, in the near future, of dis- 
continuing business, or of going into bankruptcy and 
surrendering control of all his property. A debtor is 
not bound to succumb under temporary reverses in 
his affairs, and has the right, acting in good faith, to 
use his property in any mode he chooses, in order to 
avoid a general assignment for the benefit of his cred- 
itors. We only mean by what has been said that when 
an insolvent debtor recognizes the fact that he can no 
longer go on in business, and determines to yield the 
dominion of his entire estate, and in execution of that 
purpose, or with an intent to evade the statute, trans- 
fers all, or substantially all, his property to a part of 
his creditors, in order to provide for them in prefer- 
ence to other creditors, the instrument or instruments 
by which such transfers are made, and that result is 
reached, whatever their form, will be held to operate 
as an assignment, the benefits of which may be claimed 
by any creditor not so preferred, who will take appro- 
priate steps in a court of equity to enforce the equality 
contemplated by the statute. Such, we think, is the 
necessary result of the decisions in the highest court 
of the State. The views we have expressed find some 
support in adjudged cases in the eighth circuit, 
where the courts have construed the statute of Mis- 
souri providing that “every assignment of lands, 
tenements, goods, chattels, effects, and credits, made 


by a debtor to any person in trust for his creditors, 
shall be for the benefit of all the creditors of the as- 
signor in proportion to their respective claims.’ 





Referring to that statute, Krekel, J., said, in Kellog 
vy. Richardson, 19 Fed. Rep. 70, 72, following the 
previous case of Martin v. Hausman, 14 Fed. Rep. 
160: “A merchant may give a mortgage or a deed of 
trust in part or all of his property, to secure one or 
more of his creditors, thus preferring them, but he 
cannot convey the whole of his property to one or 
more creditors and stop doing business. Such turning 
over and virtually declaring insolvency brings the 
instrument or act by which it is done within the as- 
signment law of Missouri, which requires a distribu- 
tion of the property of a failing debtor for the benefit 
of all the creditors in proportion to their respective 
claims. Such is the declared policy of the law; it 
places all creditors upon an equal footing.”” So in 
Kerbs v. Ewing, 22 Fed. Rep. 693, where Judge Mc- 
Crary, referring to the Missouri statute, said: ‘‘No mat- 
ter what the form of the instrument, where a debtor, 
being insolvent, conveys all his property to a third 
party, to pay one or more creditors, to the exclusion 
of others, such a conveyance will be construed to be 
an assignment for the benefit of all the creditors; the 
preference being in contravention of the assignment 
laws of this State.” Again, in Freund v. Yagerman, 
26 Fed. Rep. 812, it was said by Treat, J., that the 
conclusion reached by Mr. Justice Miller, and Judges 
McCrary, Krekel, and himself, was “that, under the 
statute of the State of Missouri concerning voluntary 
assignments, when property was disposed of in en- 
tirety or substantially—that is, the entire property of 
the debtor, he being insolvent—it fell within the pro- 
visions of the assignment law. The very purpose of 
the law was that no preference should be given. No 
matter by what name the end is sought to be effected, 
itis in violation of that statute. You may call it a 
mortgage, or you may make a confession of judgment, 
or use any other contrivance, by whatever name known 
if the purpose is to dispose of an insolvent debtor’s 
estate, whereby a preference is to be effected, it is in 
violation of the statute.” See, also, Perry v. Corby, 
21 Fed. Rep. 737; Clapp v. Dittmnn, Jd. 15; Clapp v. 
Nordmeyer, 25 Fed. Rep. 71. 


Tue Supreme Court of Kansas, in Peters 
v. City of Lindsburg, 20 Pac. Rep. 490, de- 
cide an important question of false imprison- 
ment. There, it was sought to hold a city 
liable in damages for arrest and false impris- 
onment of plaintiff by the city marshal. The 
court held that police officers of a city are 
not regarded as the agents of the city in its 
corporate capacity, and the city is not liable 
for their acts while so engaged. They say: 


We believe the petition does not state a cause of ac- 
tion against the city. We cannot believe that it is 
within the power of a city to authorize its officers to 
perform an illegal act of the nature of the one com- 
plained of in this petition; and, if the city has no 
power in the first place to authorize a police officer te 
commit such an unlawful act, it would have no power 
to ratify it aftef it had been performed. Calwell v. 
City of Boone, 51 Lowa, 687, 2 N. W. Rep. 614. There 
is another reason which is of primary and vital im- 
portance and controlling in this action: The police 
officers of a city are not regarded as the servants or 
agents of the city; their duties are of a public nature; 
their appointment is made by the city as a convenient 








336 


THE CENTRAL LAW JOURNAL 


No. 15 








mode of exercising a function of government; their 
duties are to preserve the good order and provide for 
the safety of the people of the city; and in these duties 
they act as the public servants of the State, under the 
law, and not as the mere agents of the city. Hence 
the relation of principal and agent cannot exist be- 
tween the city and the police force in the matter com- 
plained of in plaintiff’s petition. We tbink this rule 
cannot be seriously questioned. Calwell v. City of 
Boone, supra; Buttrick v. City of Lowell, 1 Allen, 172; 
Town of Odell v. Schroeder, 58 Ill. 353; Worley v. In- 
habitants, 88 Mo, 106. Two authorities are cited by 
plaintiff as exceptions to this rule, and are earnestly 
pressed upon us for consideration. One is Hunt v. 
City of Boonville, 65 Mo. 620. It appears from the 
opinion in that case the agent of the city took and 
carried away some stone unlawfully. The city had 
authority under its charter to purchase and use stone 
for the purpose of the corporation, and in the answer 
of the city it was claimed it had purchased the rock by 
its agent from another than plaintiff. The city was 
held liable for the value of the rock so taken. The 
other authority cited is Brown v. City of Cape Girar- 
deau, 90 Mo. 377,28. W. Rep. 302. From the petition 
it appears that prior to the commencement of the case 
reported the city had instituted a suit against plaiut- 
iffs to recover taxes it alleged to be due, but, after 
vexatious delay, dismissed it without prejudice, and 
began another for the same taxes, which was also after 
delay dismissed. Afterwards the defendants in the 
former actions, as plaintiffs, brought the action cited, 
for malicious prosecution; and it was held that a city 
might be liable for acts of its agents injurous to others 
when they were in their nature lawful, but performed 
in an unlawful manner. These authorities cited, upon 
which the plaintiff relies, are not applicable in this 
action. There is a wide and fundamental difference 
in the facts. The plaintiff here complains that the 
city marshal of the city of Lindsborg unlawfully ar- 
rested and imprisoned him. In the cases cited the 
unlawful acts complained of were done by the agents 
of the city, not the officers appointed to preserve order 
and enforce police regulations. The Supreme Court 
of Missouri, from which the authorities cited come, 
has recently held that “‘police officers of a town em- 
ployed in enforcing its police regulations are not re- 
garded as officers of the town in its corporate capacity, 
and the town is not liable for acts done by them while 
so engaged.’ Worley v. Inhabitants, supra. 





A question of the liability of stockholders 
under peculiar circumstances, came before 
the Supreme Court of Georgia in Hill v. Sil- 
vey, 8S. E. Rep. 808. There it was held 
that an arrangement among subscribers to 
the capital stock of a corporation which had 
not been made public, and which was entered 
into before the corporation had incurred 
debts, whereby, instead uf issuing stock to 
the amount of the original subscriptions, 
each subscriber was given full paid stock to 
the amount he had actually paid in, was held 
valid as against creditors: Sawyer v. Hoag, 17 
Wall. 610; Scovill v. Thayer, 105 U. S. 143; 
Ins. Co. v. Mfg. Co., 97 Ill. 537; Jackson v. 
Traer, 64 Iowa, 469; Coit v. Amalgamating 
Co., 14 Fed. Rep. 12. 





VALID STATE LAWS INCIDENTALLY 
AFFECTING FOREIGN AND INTER- 
STATE COMMERCE. 





What constitutes interstate commerce, and 
what State laws are in violation of the consti- 
tutional provisions on that subject, is a ques- 
tion which has not been easily solved by the 
courts. “It may be admitted that the court 
has not always employed the same language, 
and that the judges of the court who have 
written opinions for it may not have meant 
precisely the same thing.’’! 

The general rule is that congress has the 
exclusive power to pass laws which directly 
regulate foreign or interstate commerce.’ 
But laws passed by a State in pursuance of 
their general power over internal commerce, 
may incidentally affect interstate commerce, 
and yet be valid, provided such acts do not 
discriminate against this interstate traffic, 
and do not conflict with acts of congress. 
So when warehouses are situated and their 
business carried on exclusively within a State, 
the State may, as a matter of internal con- 
cern, prescribe regulations for them, not- 
withstanding they are used as instruments 
by those engaged in interstate as well as State 
commerce; and until congress acts in refer- 
ence to their interstate relations, such rela- 
tions can be enforced, even though they may 
indirectly operate upon commerce beyond 
the State’s immediate jurisdiction.* 

On this principle State laws have been up- 
held as valid, notwithstanding their incidental 
effect upon interstate commerce.‘ It is an 
act of legislation within the scope of the 
powers reserved to the States, to regulate the 
relative rights and duties of persons, within 
their respective territorial jurisdiction. Soa 
statute of a State requiring locomotive engi- 
neers in the State to be examined and licensed 
by a board to be appointed for that purpose, 
is valid and not in conflict with the federal 
constitution, because so far as this law af- 
fects transactions of commere among the 


1 Fargo v. Michigan, 121 U. S. 230. 

2U. 8. Const., art. 1, § 8. 

8 Munn v. Illinois, 94 U.S. 113. 

4 The License Cases, 5 How. 504; Woodruff v. Par- 
ham, 8 Wall. 123; Philadelphia R. Co. v. Pennsylva- 
nia, 15 Wall. 284; Osborn v. Mobile, 16 Wall. 479; 
Chicago R. Co. v. Fuller, 17 Wall. 560; Sherlock v. 
Alling, 93 U. 8. 99; Chicago R. Co. v. Iowa, 94 U. S. 
135; Machine Co. v. Gage, 106 U. S. 676. 
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States, it does so only indirectly, incidentally 
and remotely, and not so as to burden or im- 
pede such transactions, and that in the par- 
ticulars in which it touches them at all, it is 
not in conflict with any express enactment of 
congress on the subject, nor contrary to any 
intention of congress to be presumed from 
its silence. But a State law requiring the 
payment of a license tax by persons who deal 
in the sale of goods, wares, and merchandise, 
which are not the growth, produce, or manu- 
facture of the State, by going from place to 
place to sell the same in the State, and re- 
quiring no such license tax from persons 
selling in a similar way, goods which are 
brought into existence in the State, is in con- 
flict with the power vested in congress to 
regulate commerce with foreign nations and 
among the several States. So, when a State 
requires an auctioneer to collect and pay into 
the State treasury a tax on his sales, this 
requirement when applied to imported goods 
in the original package, by him sold for the 
importer, is void and in conflict with the 
United States constitution.’ And a tax im- 
posed upon an occupation which necessarily 
discriminates against the introduction and 
sale of the products of another State, or 
against the citizens of another State, is re- 
pugnant to the federal constitution.* So, 
also, a State statute requiring the agent for 
the sale of articles of manufacture in another 
State, to take out a license for which he is 
required to pay a specific tax for each county 
in which he sells or offers to sell them, while 
the agent for the sale of articles manufactured 
in that State, if acting for the manufacturer, 
is not required to obtain a license or pay any 
license tax, is void.® 

A statute of a State, forbidding common 
carriers to bring intoxicating liquors into the 
State, except on consignment to persons li- 
censed to sell the same, is contrary to the 
commerce clause of the federal constitution. 
But in this case the court refrained from 
rendering any opinion, whether the right of 
transportation from one State to another in- 


5 Smith v. Alabama, 124 U.S. 485. 

6 Welton v. Missouri, 91 U. 8S. 275. 

7 Cook v. Pennsylvania, 97 U. S. 566. 

8 Walling v. Michigan, 116 U.S. 446. Seealso Hinson 
v. Lott, 8 Wall. 148; Wood v. Maryland, 12 Wall. 418; 
Guy v. Baltimore, 100 U. 8S. 484; Mobile v. Kimball, 102 
U. 8. 691, 

9 Webber v. Virginia, 103 U. S. 344. 





cludes, by necessary implication, the right of 
the importer to sell in unbroken packages at 
the place where the transit terminates." So, 
it is held that congress. has exclusive power 
to regulate foreign and interstate commerce 
whenever the subject of this commerce is 
national in its character, or admits of only 
one uniform system or plan of regulation.” 
Thus, all laws imposing a tax upon commer- 
cial travelers selling by sample, coming from 
outside of the State with goods not produced 
within the State, are unconstitutional.” The 
State courts follow this doctrine. In Ala- 
bama, it is held that a law imposing a license 
tax upon a tree peddler selling for a non- 
resident principal, is an attempt to regulate 
interstate commerce, and therefore conflicts 
with tlte United States constitution.” So in 
Nevada, a law imposing a license upon com- 
mercial travelers, for selling goods for non- 
resident principals is an attempt to regulate 
interstate commerce, and is null and void.“ 
NeitLer can a State empower its cities, by 
law, to impose a license tax upon a book 
canvasser for taking subscriptions for books 
of a non- resident principal, the books to be 
delivered and to come from outside of the 
State.“ A Vermont statute is invalid which 
requires a peddler of articles grown or man- 
ufactured outside of the State, to have a li- 
cense.© In Louisiana, a law is unconstitu- 
tional which imposes a license upon all 
traveling agents or drummers, offering any 
kind of merchandise for sale in that State, or 
selling by sample or otherwise, because such 
a statute is in conflict with art. 1, § 8, of 
the federal constitution.” The Texas court 
of appeals holds a contrary doctrine and 
antagonizes not only the other State supreme 
court’s decisions but even the decision of the 
Unites States Supreme Court, and says a law 


10 Bowman v. Chicago R. Co., 125 U. S. 465. 

1! Robbins v. Taxing District, 120 U. 8. 489; Cooley 
v. Philadelphia, 12 How. 299; Gibbons v. Ogden, 9 
Wheat. 1; Brown v. Maryland, 12 Wheat. 419; Passen- 
ger Cases, 7 How. 283; Crandall v. Nevada, 6 Wall. 35; 
Ward v. Maryland, 12 Wall. 418; Henderson v. New 
York, 92 U.S. 259; Railroad Co. v. Husen, 95 U. S. 465; 
Wabash R. Co. v. L[llinois, 118 U. 8. 557. 

12 Carson v. Maryland, 120 U. 8.502; Robbins v. Tax- 
ing District, 120 U. S. 489. 

18 State v. Agee, 3 South. Rep. 856. 

14 Ex parte Rossenblatt, 19 Nev. 439. 

15 Fort Scott v. Pelton, 18 Pac. Rep. (Kan.) 954. 

16 State v. Pratt, 59 Vt. 590. 

17 Simmons Hardware Co. v. McGuire, 2 South. Rep. 
592. 
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imposing an occupation tax upon commercial 
travelers selling by samples for non-resident 
principals, is constitutional and does not 
contravene the provisions of the federal con- 
stitution. 

It is no longer a question, that purly inter- 
state or foreign commerce can be regulated 
only by congressional enactments. But 
there is a class of cases which are excep- 
tional and cannot be governed by uniform 
rules. Under this condition the States may 
enact laws regulating foreign or interstate 
commerce in these special and exceptional 
cases, provided they do not pass any law in 
conflict with acts of congress. Thus a system 
of quarantine laws established by a State 
statute is a rightful exercise of the police 
power for the protection of health, which is 
not forbidden by the provisions of the federal 
constitution. While some rules of this sys- 
tem may amount to a regulation of commerce 
with foreign nations or among the States, 
though not so designed, they belong to that 
class which the States may establish, until 
congress acts in the matter by covering the 
same ground or forbidding such State laws. 
But congress, in this case, has adopted these 
laws and forbidden all interference with their 
enforcement.” 

So likewise a regulation of pilots and pilot- 
age is a regulation of commerce, within the 
grant to congress of the commercial power 
contained in art. 1, § 8, of the constitution 
of the United States. But this does not 
prevent the States from regulating pilots and 
pilotage, and does not conflict with the State’s 
right to pass suitable laws on this subject.” 
Wharfage and other matters relating thereto 
which are enforced upon the navigable waters 
of the country, when the amount of commerce 
requires them, if regarded as regulating 
commerce, are such as the States may re- 
spectively adopt, until congress deems it 
expedient to act." But.the individual State 


18 Ex parte Asher,5S. W. Rep. 91. This decision 
has been overruled by the United States Supreme 
Court: 9Sup. Ct. Rep. 1; 128 U.S. 129. 

19 Morgan v. Louisiana, 118 U. S. 455. 

2 Cooley v. Philadelphia, 12 How. 299; Houston v. 
Moore, 5 Wheat. 1; Wilson v. Blackbird Co.,2 Pet. 
251. 

21 Packet Co. v. Catlettsburg, 105 U. 8S. 559; Gilman 
v. Philadelphia, 3 Wall. 713; Crandall v. Nevada, 6 
Wall. 35; Pound v. Turck, 95 U. 8. 459; Packet Co. v. 
Aiken, 121 U. 8. 444; Transportation Co. v. Parks- 
burg, 107 U. 8.691; Huse v. Glover, 119 U. S. 543. 





nor any municipal corporation acting under 
its authority, can lay duties on tonnage, for 
that is expressly forbidden by the federal 
constitution ; but charges for wharfage may 
be graduated by the tonnage of vessels using 
a wharf, and this is not a duty on tonnage 
within the meaning of the United States con- 
stitution.” An ordinance of a city prescrib- 
ing where a vessel may lie in the harbor, how 
long she may remain there, what light she 
must show at night, and making other and 
similar regulations, is not in conflict with any 
law of congress regulating commerce, and is 
valid.“ State laws are not forbidden touch- 
ing matters either local in their nature, or 
operating or intended to be mere aids to 
commerce for which special regulations can 
more effectually provide. Hence a State can 
provide, by law, for the improvement of a 
river, bay, and harbor within its jurisdiction, 
and such law does not conflict with the fed- 
eral constitution.* The authority to estab- 
lish and to regulate ferries belongs to the 
States, and is a part of the undelegated pow- 
ers reserved to the States. And in particu- 
lar cases in which congress has not exercised 
the power of regulating commerce, with which 
it is invested by the constitution, and when 
the object does not, in its nature, require the 
exclusive use of that power, the State, until 
congress acts, may continue to legislate. 
Hence lien laws of a State for the benefit of 
material men, may be enforced upon a vessel 
in her port.* So when the navigable waters 
of a State can best be regulated by rules and 
provisions suggested by varying circum- 
stances of different localities, and limited in 
their operation by such places respectively, 
and to the extent required by these last cases, 
the power to regulate commerce may be ex- 
ercised by the State.” Likewise, in the ab- 
sence of congressional legislation, a State 
may authorize a navigable stream within its 
limits to be obstructed by a bridge or high- 
way.” In granting to congress the right to 


2 Packet Co. v. Keokuk, 95 U. S. 80; Packet Co. v. 
St. Louis, 100 U. 8. 423. 

2% The James Gray v. The John Fraser, 21 How. 184. 

24 Mobile v. Kimball, 102 U. 8S. 691. 

2 Conway v. Taylor, 1 Black, 603; Marshall v. The 
Adriatic, 107 U. 8. 365. 

2% The Lattawanna, 21 Wall. 558. 

2 Gilman v. Philadelphia, 3 Wall. 713. 

28 Cardwell v. American Bridge Co., 113 U. S. 205; 
Escanaha Co. v. Chicago, 107 U. 8. 678; Miller v. New 
York, 109 U. S. 385. 
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regulate interstate and foreign tommerce, it 
was not intended to prohibit the States from 
passing laws on all subjects relating to the 
health, life, and safety of their citizens, 
though the law might indirectly affect inter- 
state and foreign commerce.” 

The delegation to congress of the power to 
regulate interstate and foreign commerce was 
not a surrender of that right denominated 
police power, which includes in each case the 
power to adopt precautionary measures 
against social evils, to prevent the spread of 
crime, or pauperism or disturbance of the 
peace; to exclude from the State convicts, 
paupers, idiots and lunatics, and persons 
likely to become a public charge, and persons 
affiicted with contagious or infectious dis- 
eases; to exclude property dangerous to the 
property of citizens of the State.™ 

The right of a State to prohibit the sales of 
merchandise, so far as conceded to the State, 
arises only after the act of importation has 
terminated. The State can only forbid the 
sales of things within its jurisdiction. Its 
power over them does not act until they are 
laid down within its territorial limits.” It is 
only after the importation of property is 
completed, and the property imported has 
been mingled with and becomes a part of the 
general property of the State, that the State’s 
regulation can operate upon it, except so 
far as may be necessary to insure safety in 
the disposition of the import until thus 
mingled.” 

If a State law does not discriminate against 
products of sister States, but merely subjects 
them to the same rate of taxation which is 
imposed upon articles manufactured within 
the State, it is valid and not an attempt to 
regulate interstate commerce, but an appro- 
priate and legitimate exercise of the taxing 
power of the State.” Thus coal transported 
from Pennsylvania to New Orleans, and there 
put upon the market becomes a commodity 


2 Sherlock vy. Alling, 93 U. S. 99. 

% Railroad Co. v. Huston, 95 U. 8. 471. 

81 Bowman v. Chicago Railroad Co., 125 U. 8S. 465. 

® Cooley v. Philadelphia, 12 How, 299; State Freight 
Tax Cases, 15 Wall. 232; Welton v. Missouri, 91 U. 8. 
275; Railroad Co. v. Husen, 95 U. S. 465; Mobile v. 
Kimball, 102 U. 8. 691; Ferry Co. v. Pennsylvania, 114 
U. S. 196; Brown v. Houston, 114 U. S. 622; Walling 
v. Michigan, 116 U. S. 446; Pickard y. Car Co., 117 U. 
8S. 34; Wabash R. Co. v. Illinois, 118 U. 8. 557; Rob- 
bins v. Taxing District, 120 U. S. 487. 
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in the market of New Orleans, and is there- 
fore a part of the property of the State and 
subject to taxation like other property.* Of 
course, when goods or commodities thus 
transported to another State, and become part 
of its general property, they are amenable 
to its laws, provided that no discrimination 
is made against them as goods from another 
State.™ When goods are intended for trans- 
portation to another State, they do not pass 
beyond the general jurisdiction of the State 
in which they are located, and into the ex- 
clusive jurisdiction of congress, as articles 
of interstate commerce, until they are 
shipped, or entered with a common carrier 
for transportation to another State, or are 
started upon such transportation in a contin- 
uous route.® A license granted by the 
United States regulating, to a certain extent, 
a business in a particular State named, does 
not, although it was. granted in consideration 
of a fee paid, give the party receiving it 
power to carry on business in violation of the 
State law forbidding such business to be 
conducted within its limits and jurisdiction.” 
To determine whether a State law is an at- 
tempt to regulate interstate and foreign com- 
merce in a direct manner, is often a difficult 
question. It is not so difficult to determine 
whether a State law is invalid when it dis- 
criminates unfavorably against foreign or 
interstate commerce. Even the United States 
Supreme Court seems to have fluctuated 
somewhat in drawing the line of demarkation 
between State and interstate commerce, which 
can be seen in studying the decisions upon 
this subject. D. H. Pryerey. 


% Brown v. Houston, 114 U. S. 622. 

% Robbins v. Taxing District, 120 U. S. 497. 

38 Coe v. Errol, 116 U. S. 517. 

87 McGuire v. Commonwealth, 3 Wall. 387; Pervear 
v. Commonwealth, 5 Wall. 462. 








GUARDIAN AND WARD—PURSUIT AND RE- 
COVERY OF TRUST FUNDS—COPARTNER- 
SHIPS—INTERMINGLING OF TRUST FUNDS 
—LIABILITY OF FIRM. 


ENGLAR V. OFFUTT. 





Court of Appeals of Maryland, January 9, 1889. 


1. Guardian and Ward—Pursuit and Recovery of 
Trust Funds—General Rule.—Trust funds may ordi- 
narily be traced and recovered, so long as they are 
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2. Copartnerships—Intermingling of Trust Funds 
with those of Firm—Liability of Firm in such Case.— 
Where a trustee, being a member of a firm, puts trust 
funds into the business, such firm is liable therefor to 
the cestui que trust, if all the members thereof were 
cognizant of the character of such funds; otherwise 
not. 


AtveEy, C. J., delivered the opinion of the 
court: 

Prior to the 21st day of May, 1883, and down to 
the lst of January, 1886, John P. Schriver was a 
merchant, and manufacturer of harness, in the 
city of Baltimore, and he carried on the business 
under the name and style of John P. Schriver & 
Co., though he was the only person interested in 
the business. On the 2lst of May, 1883, he was 
appointed, by the orphans’ court of Carroll county, 
guardian of Mary and John Englar, infants, and 
received into his possession, as belonging to his 
wards, the sum of $10,846.25. Of this sum there 
was deposited by Schriver, on the day of its re- 
ceipt by him, that is to say, the 21st of May, 1883, 
in the Howard Bank of Baltimore, to his own 
credit, in an account kept in the name of John P. 
Schriver & Co., the sum of $10,238.20. As against 
this and all other credits in such account, amount- 
ing in the aggregate, between the date just men- 
tioned and the 28th of August, 1883, to the sum 
of $28,804.13, John P. Schriver checked and 
otherwise drew out, as he needed the money, va- 
rious sums, amounting in the aggregate to the 
sum of $28,755.64; so that at the date last men- 
tioned there remained in bank to his credit on 
this account only the small balance of $48.49. 
The money appears to have been drawn out of 
bank for various purposes; some of it to be loaned 
out, a considerable portion of it to take up out- 
standing paper payable by Schriver, and some of 
it to pay bills of merchandise, etc. Schriver also 
kept an account in the Manufacturers’ National 
Bank of Baltimore, during the same time of the 
account in the Howard Bank, but there is nothing 
to show that there was any specific sum belonging 
to the Englar trust fund deposited to his credit in 
that account. There were a great many deposits 
made to his credit in that account, but there is 
nothing to indicate that any portion of them be- 
longed to a trust; and the checks against the 
credits in that account, down to the Ist of Sep- 
tember, 1883, had reduced the balance in favor of 
Schriver to the small sum of $34.01. For some 
time immediately preceding the 31st of December, 
1885, Edward C. Schriver, a younger brother of 
Jobn P., had been a clerk in his brother’s store; 
and on the 3lst of December, 1885, the brothers 
entered into the following agreement: ‘John P. 
Schriver, owning the business of John P. Schriver 
& Co., hereby agrees to associate with him in said 
business the said Edward C. Schriver, upon the 
following terms and conditions: The said Edward 
C. Schriver is to receive for his services to be ren- 
dered in said business the annual salary of six 
hundred and twenty-four dollars, and is to recive 
in addition thereto, one-tenth part of the profits 





of said business, as carried on in the city of Balti- 
more or elsewhere by said firm, after all expenses, 
including the said salary, are paid and satisfied. 
John P. Schriver is to have the right alone to sign 
all checks, notes, etc., of said firm, and to conduct 
the business thereof as he shall think proper, and 
to the best interest of both, as he has heretofore 
carried on said business. And the said Edward 
C. Schriver, in consideration of said salary and 
said interest in said firm, hereby agrees to devote 
his whole time and attention to said business. 
Witness our hand and seals.”” By this agreement, 
and the clear intention of the parties thereto, 
Edward C. Schriver was made a partner with his 
brother in the business, with all the responsibili- 
ties of a partner to creditors and other third par- 
ties dealing with the firm; and, being such partner, 
and interested in the discharge of partnership 
obligations, it was his right to require that all the 
partnership funds and effects be directly and reg- 
ularly applied to the payment of the partnership 
debts; and it is only after all partnership debts 
are paid that the separate debts of the partners 
can be paid from partnership assets. It was in 
respect to these rights, and this order of payment 
of debts, that the general assignment for the ben- 
efit of creditors, executed by the partners on the 
15th of November, 1886, made provision. To this 
order of payment the creditors of the firm of John 
P. Schriver & Co. are, by the terms of the deed of 
assignment, entitled to insist, unless some supe- 
rior right be shown. It appears that the trustee 
to whom the general assignment was made sold 
at private sale all the partnership property and 
assets of every kind for the sum of $9,500, which 
sale was ratified by the court. The trustee has in 
his hands, of this purchase money, the sum of 
$6,543.60, for distribution to those entitled to re- 
ceive it. In this state of the case, the appellants 
filed their petition, stating the facts under which 
John P. Schriver received their money, and alleg- 
ing that he applied the same to the use of the firm 
of John P. Schriver & Co., and that “the said 
firm received said money with full knowledge as 
to its character, and as to the violation of his trust 
by the said John P. Schriver, guardian, as afore- 
said, and used said money in the business of said 
firm, converting the same into stock and materials 
used in the said business;’’ and that, ‘‘while still 
holding said money, and using the same in their 
business as aforesaid, the members of said firm, 
including the said John P. Schriver,’’ made the 
general assignment for the benefit of creditors. 
The petition then proceeds to allege the amount 
of money realized from the sale of partnership 
effects remaining in the hands of the trustee, and 
after alleging the amount due them from their 
guardian the appellants “charge that they are 
entitled fo priority over other creditors of the 
firm of John P. Schriver & Co. in the distribution 
of the net proceeds of sale of the stock of said 
firm,”’ now subject to the control of the court for 
distribution. The matter of the petition was re- 
ferred to the auditor of the court, with power to 
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take testimony, and state an account. ‘Testimony 
was taken, and an account stated; but, the auditor 
finding nothing in the evidence, according to his 
view, to justify the application of the fund to the 
claim of the appellants, he distributed the entire 
fund to the claims of the partnership creditors. 
To this account the appellants excepted, but their 
excéptions were overruled, and the account rati- 
fied, and the petition of the appellants was dis- 
missed. It is from that order that this appeal is 
taken. The appeal presents two questions: First, 
whether the trust fund belonging to the appellants 
is traceable under the facts of this case, so as to 
be identified with reasonable certainty, and shown 
to be the fund that is ordered to be distributed to 
the general creditors of the partnership under the 
deed of assignment; and, if not, second, whether 
the appellants are entitled as creditors of the 
partnership to share in the distribution of the 
fund. 


1. The principle upon which trust funds may be 
traced, when attempted to be misapplied, or 
where they have been converted into other prop- 
erty or become mixed with other funds belonging 
to the trustee or fiduciary, is a very plain one, and 
all the difficulty that is found to exist is in matters 
of fact, and in identifying the fund. So long asa 
trust fund can be traced, the court will always 
attribute the ownership thereof to the cestui que 
trust, and will not allow the right to be defeated 
by the wrongful act of the trustee or fiduciary in 
mixing or confusing the trust fund with funds of 
his own, or even those of a third party. The true 
owner of a fund traced to the possession of an- 
other has a right to have it restored, not as a debt 
due and owing, but because it is his property 
wrongfully withheld from him, and it can make 
no manner of difference whether the fund be 
traced into a bank account, the possession of an 
individual, or into the hands of a firm composed 
of many individuals, if the essential facts are 
shown by which the identification of the fund can 
be established, and no superior rights of innocent 
third parties have intervened. The doctrine has 
been revognized and applied in courts of equity 
from a very early period; but it has recently un- 
dergone full and elaborate discussion, with ample 
illustration, both in the English court of appeal, 
and the Supreme Court of the United States, 
where all the authorities have been reviewed. In 
the cases In re Hallett’s Estate and Knatchbull v. 
Hallett, 13 Ch. Div. 696, 753, it was held by the 
court of appeal that where money had been re- 
ceived by a person in a fiduciary character, though 
not as technical trustee, and had paid it to his 
account at his banker’s, the person for whom he 
had received the money could follow it, and had 
a charge on the balance in the banker’s hands, as 
shown by the account. And in order to protect 
the rights of the cestui que trust, and as means of 
effectuating justice by the application of an estab- 
lished principle, it was further held that if a per- 
son who holds money as a trustee, or in a fiduciary 
character, pays it to his account at his banker’s, 





and mixes it with his own money, and afterwards 
draws out sums by checks, from time to time, in 
the ordinary manner, the general rule laid down 
in Clayton’s Case, 1 Mer. 572, attributing the first 
drawings out to the first payments in, does not 
apply; and that the drawer must be taken to have 
drawn out his own money, rather than that be- 
longing to the trust. It was in regard to this 
latter poi: t that some of the previous English 
cases were critcised and dissented fgom by the 
court of appeal. In the case of Bank v. Insurance 
Co., 104 U. S. 54, the supreme court, approving 
and following the decision of the English court 
of appeal in Re Hallett’s Estate, held that as long 
as trust property can be traced and followed, the 
property into which it has been converted re- 
mains subject to the trust; and, if a trustee or 
fiduciary mixes trust funds with his own, the 
whole will be treated as trust property, except so 
far as he may be able to distinguish what is his 
from that which belongs to the trust; that this 
docirine applies, in every case of a trust relation, 


-as well to money deposited in bank, and to the 


debt thereby created, as to every other description 
of property. Indeed, it may be stated as the 
clear result of the authorities, to use the language 
of Lord Justice Turner in Pennell v. Daffell, 4 De 
Gex, M. & G. 372, ‘‘that as between cestui que 
trust and trustee, and all parties claiming under 
the trustee otherwise than by »urchase for valu- 
able consideration without notice, all property 
belonging to a trust, however much it may be 
changed or altered in its nature or character, and 
all the fruit of such property, whether in its orig- 
inal or in its altered state, continues to be subject 
to or affected by the trust.’’ This is so, said Lord 
Ellenborough, in Taylor v. Plumer, 3 Maule & S. 
562, repeated by Jessel, M. R., in the case of In re 
Hallett’s Estate, supra, for the reason “that the 
product of our substitute for the original thing 
still follows the nature of the thing itself as long 
as it can be ascertained to be such, * * * and 
the right only ceases when the means of ascer- 
tainment fail.’’ The sole question, therefore, in 
every case where trust property is attempted to 
be traced, is whether it can or cannot be identified, 
either in its original or alteredform. In this case 
there is no difficulty in tracing the trust fund into 
the Howard Bank account, kept by John P. 
Schriver in the name of John P. Schriver & Co. 


- It was deposited to his credit immediately upon 


its receipt by him. But the bank account, as exhib- 
ited in the record, shows that on the 28th of 
August, 1883, all the credits, including the trust 
fund, had been drawn out, leaving only the -tri- 
fling balance of $48.49. The contention of the 
appellants is that the trust fund drawn out of. 
bank was invested in the business of John P. 
Schriver & Co., and, because so invested, they 
have a right to pursue the stock of goods found in 
the store more than three years afterwards, and 
to fix a charge upon the proceeds of the sale of 
those goods, to the exclusion of the claim of all 
persons. But John P. Schriver testifies, aad the 
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bank itself shows, that a large portion of his 
credits in the account, including this trust fund, 
was drawn out for purposes of loan, and for taking 
up outstanding notes, and various other purposes, 
and cnly a comparatively small portion applied 
to the payment of merchandise accounts. The 
bank account was a continuing one, it is true, but 
it is not pretended that there is anything in the 
record to show that any portion of this trust fund, 
as such, was ever returned into the bank account 
after the 28th of August, 1883. Other trust funds, 
amounting to about $10,000, derived from another 
source, were placed in the account to the credit 
of John P. Schriver & Co. some time after the 
28th of August, 1883; but, if the testimony of 
John P. Schriver is to be relied on, all the trust 
fund now claimed had been spent in one way or 
another before that time; and, such being the 
case, the claim of the appellants upon the fund 
for distribution is altogether too indefinite. At 
most it is but matter of conjecture; for it is im- 
possible to say, as this case is presented, and after 
the great lapse of time that has occurred, whether, 
any, or, if any, what portion, of the stock of goods 
that passed into the hands of the assignee under 
the general assignment for the benefit of cred- 
itors was the product of the trust fund belonging 
tothe appellants. Indeed, according to the evi- 
dence in the case, the stock of goods, or much 
the greater part of it, that passed to the assignee, 
and which produced the fund for distribution, has 
been purchased on credit, and many of the cred- 
itors who claim the fund are persons who sold 
the goods to the firm. It is clear, therefore, that 
the fund now in court for distribution cannot be 
identified as the product of any investment of the 
original trust fund belonging to the appellants. 


2. But suppose at the time of the partnership 
formed between John P. Schriver and Edward C. 
Schriver that some portion of the trust fund re- 
mained invested in the stock of goods then on 
hand, or was otherwise employed in the business. 
In such case the question whether the appellants 
can be entitled to occupy the position of creditors 
of the firm, so as to share in the distribution of 
its assets, and to hold Edward C. Schriver liable, 
depends upon the fact whether Edward C. 
Schriver had notice of and acquieced in the breach 
of trust by John P. Schriver, the guardian; for 
the principle of law is very clear that if a partner, 
being a trustee or fiduciary, improperly employs 
the money of his csetui que trust in the partnership 
business, or in the payment of partnership debts, 
this fact alone, and without a=ything more, is not 
sufficient to entitle the cestui que trust to occupy 
the position of creditor, and to enforce repayment 
_ of his money as against the firm. To render the 
firm liable in such case the firm itself must be 
showr to have been implicated in the breach of 
trust, and this cannot be unless all the partners 
either knew whence the money came, or knew 
that it did not belong to the partner making use 
of it. Butif the other partners have knowledge 
of such misuse of trust money, and know that 





such money is being employed in the partnership 
business for common benefit, they will all be 
bound for the money so employed, and be made 
answerable for the breach of trust committed by 
their copartner with their acquiescence. Zz 
parte Heaton, Buck, 386; Ex parte Apsey, 3 Brown, 
Ch. 266; Smith v. Jameson, 5 Term R. 601; Ex 
parte Watson, 2 Ves. & B. 415; Story, Partn. § 
368; 1 Lindl. Partn. (5th ed.) 161. Here, how- 
ever, the proof would seem to establish the fact 
of the entire absence of knowledge on the part of 
Edward C. Schriver of the use of trust money by 
Jobn P. Schriver in the partnership business; and 
in this class of cases it is clearly established by 
the authorities that the knowledge of the partner 
committing the breach of trust does not affect the 
other members of the firm. 1 Lindl. Partn. 161. 
Edward C. Schriver swears that he had no such 
knowledge, and he is fully supported in his testi- 
mony as to this fact by the testimony of his 
brother, who swears that no part of the trust fund 
was used in the business after the formation of 
the partnership. It is true, Mr. Englar testifies 
to a declaration or admission made by Edward C. 
Schriver to the effect that he knew that the trust 
money was used in the partnership business; but 
we think there must be some mistake or misun- 
derstanding in regard to the matter, as Edward 
C. Schriver is emphatic in denying that he ever 
made such declaration, and he is strongly corrob- 
orated in this by the testimony of his brother, and 
the circumstances of the case. Upon the whole, 
we are of opinion that the court below committed 
no error in overruling the appellant’s exceptions 
to the auditor’s account and distribution, and in 
dismissing the petition, and the order appealed 
from will therefore be affirmed. 


Note.—1. Tracing and Recovery of Trust Funds.— 
It is hardly neaessary to cite authorities in support of 
the well known rule that trust funds may be ordina- 
rily traced and recovered, so long as they are capable 
of identification. “If an agent has converted the 
property of his principal into, or invested it in other 
property, and it can be directly traced, the priucipal 
may follow it wherever he can find it, and as far as it 
ean thus be traced, subject, however, to the rights of 
of a bona fide purchaser fora valuable consideration 
without notice.” ! 

It was laid down in a Tennessee case, that a trust 
fund might be followed into and out of a deposit in a 
bank, of which it had formed a part, and thence into 
the hands of a receiver for creditors of the partners, 
who were the trustees; and that the cestui que trust 
might recover it in equity from the receiver, the facts 
in the case being as follows: On the 25th day of June, 
1869, Thomas and E. F. Brocchus went to the com- 
mission house of John McClennan & Co., in Memphis, 
and placed in the hands of their bookkeeper, R. B. 
Hawley, five packages of national currency, each con- 
taining $500, to be safely kept by the firm for a few 
days. Hawley executed receipts to them for their 
respective amounts, in the name of John McClennan 
& Co., and placed the money in the safe. It was not 
allowed to remain there, but was deposited in the 
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First National Bank of Memphis by said Hawley, in 
the name of John McClennan & Co.; and the same was 
credited to them on their pass book. McClennan died 
soon after this, and the funds of the firm, including 
the amount in question, passed into the hands of the 
receiver of the assets of the firm. It will be observed 
that in this case there was no question as to the iden- 
tification of the trust fund, the same money deposited 
coming into the hands of the receiver.? 

But in a Canadian case, where the facts were very 
similar to those of the principal case, there being no 
specific property which could be identified as having 
been purchased with the trust money, it was held that 
the plaintiff was not entitled toa lien on the general 
assets of the trustee, but that he could only prove for 
the debt on his estate.’ 

It was held in a New York case, the facts being, viz: 
Complainant sent a draft to a bank for collection, 
charged with a trust to pay the proceeds to complain- 
ant. The bank kept the proceeds and mingled them 
with its own funds. It was insolvent at the time— 
that complainant must trace the fund misappro- 
priated into the hands of the receiver of the insolvent 
bank, before it could charge him with the duty of 
recognizing its equitable title; and furthermore thet 
a cestui que trust cannot follow his fund into the 
hands of an assignee or executor of the trustee, but 
must occupy the position of a general creditor of the 
estate, if the proceeds have been mingled with other 
moneys, so that they are indistinguishable.4 

And in a Maine case, a bill in equity against an ad- 
ministrator stated in substance that the deceased at 
the time of his death, had on deposit in a bank in his 
own name and upon his individual account $898.08, 
and that said deposit included and covered a balance 
of $559.35, held by the deceased in trust for the 
plaintiff, and that the prayer was that the administra- 
tor be required to pay over forthe benefit of the 
plaintiff such balance. It was held that the identity 
of the trust fund was lost, and that the cestwi que 
trust stood no better than other creditors of the 
estate.5 

And in a late Pennsylvania case, the facts being as 
follows: September 11, 1862, Amos S. Henderson, as 
executor, filed in the register’s office an inventory and 
appraisement of the goods and chattels, rights and 
credits of Dorothea Brien, deceased, amounting alto- 
gether to $16,033.16. Before an account was filed, 
Henderson died. John D. Skiles, administrator of 
Henderson, filed an account April 24, 1885, showing a 
balance of $13,843 due the estate of Dorothea Brien. 
Exceptions to this account were filed by the trustee of 
said estate, and the court appointed an auditor, whose 
report was confirmed nisi, on February 6, 1886, fixing 
the balance due from the estate of Amos S. Hender- 
son to the,Brien estate at $13,267.50. This balance did 
not include two notes of $1,500, not embraced in the 
inventory, which were ear-marked and found among 
the effects of Henderson’s estate by his administrator, 
and by him previously handed to W. W. Hopkins, the 
new trustee of the Brien estate. 


2 Brocchus v. Morgan, 5 Cent. L. J. 53. 

3 Culham v. Stewart, 3 Can. L. T. 550. 

40). T.& 8. Bank v. First Nat. Bank of Buffalo, 16 
Reporter, 261, citing Whitcomb v. Jacob, 1 Salk. 160; 
Trecothick v. Austin, 4 Mason, 29; Ex parte Maldout, 3 
Dea. & C. 351; Kip v. Bank of New York, 10 Johns, 63; 
Bank of Commerce v. Russell, 2 Dill. 215; Re Coan Mfg. 
Co., 12 N. B. R. 208; Re Janeway,4N.B. R. 100. And see 
Story on Eq. Jur. § 1259. 

5 Steamboat Co. v. Locke, 73 Me. 370. And see Goodell 
v. Buck, 67 Me. 514. 





Said Hopkins, trustee, presented a preferred 
claim of $13,267.50, with interest, against the Hender- 
son estate. The auditor reported that outside of the 
two notes referred to, no trace whatever could be 
found of the trust estate, and that upon the principle 
that “the right of pursuing a trust fund fails when the 
means of ascertainment fails,” the cestui que trust in 
the Brien estate was only entitled to a dividend with 
the general creditors. The auditor’s decree was duly 
affirmed by the supreme court of the State.¢ 

2. When such Fund has been Invested by a Partner, 
the Trustee, in his Firm’s Business.—“‘A firm is not 
liable to make good trust money applied to its use by 
one of its members, in breach of the trust reposed in 
him, unless the firm can be implicated in the breach 
of trust; but this doctrine will not preclude a cestui 
que trust from following his own money into the 
hands of the firm and demanding it back, if he can 
show that the firm still has it and that the firm did not 
come by it by purchase for value without notice.’”7 

In a Georgia case, a guardian loaned the trust funds 
to his firm and died. The surviving partner, with 
knowledge of the nature of the claim, assigned for the 
benefit of creditors. It was held that the cestui 
could compel repayment by the assignee,in pref- 
erence to creditors, because he took only the surviving 
partnei’s title, and the survivor. could not change the 
nature of the claim. Nothing was said in this case as 
to the identification of the fund. 

It has been furthermore laid down that if the other 
copartners know that the fund put into the firm busi- 
ness belongs to an estate, they are bound to inquire 
on what trusts it is held, and knowledge of the trustee 
partner is imputed to them, whether they had actual 
notice or not.® SOLON D. WILSON. 


6 Appeal of Hopkins, 9 Atl. Rep. 867. See the follow- 
ing cases in point, cited therein: Thompson’s Appeal, 
22 Pa. St. 16; Bank v. King, 57 Pa. St. 208; Cunningham’s 
Estate, 2 Am. L. Reg. 120; People’s Bank’s Appeal, 93 Pa 
St. 107; Williams’ Appeal, 101 Pa. St. 481; McClintock’s 
Appeal, 29 Pa. St. 360; Abbott v. Reeves, 49 Pa. St. 494; 
Wylie’s Appeal, 92 Pa. St. 196; Jefferies’ Appeal, 23 Pa. 
St. 39; Lathrop v. Bampton, 31 Cal. 17; Carlton v. Con- 
roy, 21 Cal. 170; George v. Ransom, 14 Cal. 658; Wells, 
Fargo & Co. v. Robinson, 13 Cal. 133; Turner v. Fendall, 
1 Cranch, 116. 

7Lindley on Partnership (2d Am. ed., edited by 
Ewell), 162. And see Vanderwick v. Sumnerl,2 Wash. 
41; Case v. Beauregard, 1 Woods, 125; Dent v. Slough, 40 
Ala. 518; Hollenback v. More, 44 N. Y. Superior Ct. 107; 
Seguin’s Appeal, 103 Pa. St..139; Ramsay v. Deas, 2 
Dessau, 239; Coleman v. G’Neil, 1 N. W. Rep. 846; Ches- 
ter v. Dickerson, 52 Barb. 349; Gavin v. Walker, 14 Lea 
(Tenn.) 643; Chamberlin v. Prior, 1 Abb. App. Dec. 338; 
Bates on Partnership, 481. 

8 Carter v. Lipsey, 70 Ga. 417. 

9 Travis v. Milne, 9 Hare, 141; Houser v. Riley, 45 Ga. 
126; In re Ketchum, 1 Fed. Rep. 815. For a full consid- 
eration of the subject, embracing numerous English, as 
well as American cases, see 5 Cent. L. J. 51-75. 








RECENT PUBLICATIONS. 





THE CODE OF EVIDENCE of the State of New York. 
Reported complete by the Commissioners, Hon. 
David Dudley Field, Hon. William Rumsey, ap- 

ointed pursuant to chapter 124 of the Laws of 
887. February 1889. . 


The commissioners appointed.by the State of New 
York to prepare a code of evidence have just completed 
their final report and submitted it to the legislature in 
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the form of a statute. The commissioners were Mr. 
David Dudley Field, Judge William Rumsey and 
Judge Follett. The high legal standing of the com- 
missioners is a guaranty that their labor has been well 
done and will be satisfactory to the legislature and the 
bar. The commissioners were appointed in 1887 under 
authority of the general laws of that year. They pre- 
pared a preliminary draft of the code, copies of which 
were placed in the hands of all the lawyers and judges 
of the State for examination and criticism. A large 
number of valuable suggestions were received from 
them, many of which were engrafted in thiscode. The 
commissioners say: “The code herewith submitted is 
intended for practical use in the field of actual litiga- 
tion. While it has been constructed in the light of 
the accepted logical theory of the law of evidence it 
contains nothing abstruse or speeulative. It is far 
from the intention of its authors to please a curious 
few by new or original views, or to impose on lawyers 
a special theory or novelty.” Itis evidently the in- 
tention of the authors of this proposed code to em- 
body the best portion of the statutory law of the State, 
with such interpretations as have been put upon it by 
the appellate courts, to reconcile conflicting decisions, 
and to prepare as nearly as human foresight can pro- 
vide a rule or guide to every problem of evidence 
which may arise in aétual litigation. Simplicity and 
lucidity are two of the most important ingredients of 
every law, and the commissioners have apparently at- 
tained these attributes in every section of their code. 
Should New York adopt this code it will have taken a 
long stride forward in the march of legal science, and 
set an example which the other States will doubtless 
not be slow to follow. The notes of the commissioners 
to the code prove that they have made careful and 
full research for precedents, and the notes form a 
valuable brief to the code. 





THE POWERS AND DUTIES OF POLICE OFFICERS AND 
CORONERS. By R. H. Vickers, of the Chicago 
Bar. Chicago: T.H. Flood & Co. 1889. 

This little book, by Mr. Vickers, of the Chicago bar, 
will find a place in legal literature which for some time 
has been practically unoccupied, and coming as it 
does, with the incidents of the Chicago and Birming- 
ham riots and the collision between the police and 
citizens, fresh in the public mind, will be found of 
interest and of practical value in determining the exact 
limits of a policeman’s duties and liabilities. As the 
author says: “Even capable and faithful officers are 
frequently very ill informed as to their proper func- 
tions. There is also a conflict in the minds of the 
community between the duties of policemen as they 
are regarded by the police, and the duties of policemen 
as they are regarded by the rest of the public.” To 
define these duties and powers, and enlighten police- 
men themselves, as well as the community generally 
and also to lay down the law governing coroners, seems 
to be the object of the book. It is divided into chap- 
ters, discussing general police power, arrest without 
and with warrant, escape, and riots. Duties of 
officers in extorting confessions is a subject which 
might be studied to advantage by most officers. Duties 
of officers under city ordinances and when dangerous 
assemblages are expected are treated at considerable 
length. The decision of Judge Tuley of Chicago, as to 
the right of the anarchists to assemble is printed in 
full in the appendix. There are also forms for the 
use of coroners. The book, though not large,is con- 
cisely and clearly written, and is evidently intended 
for the enlightenment and entertainment of laymen as 
well as lawyers. 





Books RECEIVED. 


Reports OF CasEs Decided in The Court of Chancery, 
The Prerogative Court, and, on appeal, in The 
Court of Errors and Appeals, of the State of New 
Jersey. John H. Stewart, Reporter. Vol. XVII. 
Trenton, N.J.: The W. 8. Sharp Printing Com- 
pany. 1889. 

THE AMERICAN DiGEst. Annual, Vol. 2, 1888. Be- 
ing Vol. 2 of the United States Digest third Series 
annuals. A Digest of all the Decisions of tke 
United States Supreme Court, all the United States 
Cireuit and District Courts, the Courts of Last 
Resort of all the States and Territories, and the 
Intermediate Courts of New York State, as Re- 
ported in the National Reporter System during 
the year 1888. With Table of Cases Showing the 
official Citations; also a Supplementary Table of 
Cases for the Annual of 1887, Giving the official 
Citations of Cases in State Reports Published since 
that Annual was Issued. Prepared and Edited 
By the Editorial Staff of the National Reporter 
— St. Paul. Minn.: West Publishing Co., 
1889. 


FEDERAL Decisions. Cases Argued and Determined 
in the Supreme, Circuit and District Courts of the 
United States. Comprising the Opinions of those 
Courts from the Time of their Organization to the 
Present Date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys- 
General, and the Opinions of General Importance 
of the Territorial Courts. Arranged by William 
G. Myer, Author of an Index to the United States 
Supreme Court Reports; also Indexes to the 
Reports of Illinois, Ohio, Iowa, Missouri and 
Tennessee, a Digest of the Texas Reports, and 
local works on Pleading and Practice. Vol. XXVI. 








Practice. St. Louis, Mo.: The Gilbert Book 
Company. 1889. 
QUERIES AND ANSWERS. 





[Subscribers are invited to send short answers to the 
following.] 

Query No. 17. 

A has a mortgage for $10,000, on realty worth, say 
$20,000. His mortgageis not recorded. Subsequently 
B takes a mortgage on the same realty for $10,000, 
with actual notice of A’s unrecorded mortgage. B’s 
mortgage is duly recorded. Subsequently to B’s re- 
corded mortgage, C takes a third murtgage on same 
realty for $10,000, and his (C’s) mortgage is duly 
recorded, and he has no notice of A’s mortgage. What 
are the respective rights of the mortgagees? Suy the 
realty sells for $20,000, how is it to be divided between 
them? A’s mortgage is superior to B’s; B’s is supe- 
rior to C’s, and C’s is superior to A’s. 








JETSAM AND FLOTSAM. 





The benefit of the malady of deafness has never been 
so admirably illustrated as in the case of a man who 
was convicted of murder last week, and declined to 
hear a word of what he must have felt to have been a 
disagreeable communication, because he had seen the 
judge put on the black cap. ‘You are found guilty,” 
bawled the clerk of the court. ‘What?’ replied the 
prisoner. ‘You are condemned to be hanged,” cried 
the other in still louder tones. “I can’t hear a word 
you say, my good man,” was the unimpassioned re- 
joinder. So it had to be written down. If-the poor 
fellow, as well as being deaf, had never learned to read, 
he would have been in an unassailable position, indeed 
—James Payn, in The Independent. 
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WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Recent Decisions. 


ALABAMA .ccccccccccccccccccccccccccecccc cece eoeee-8l, 142, 157 
ARKANSAS ....ccccccccccccccssesece coe coccccccccccccccceby OS 
CALIFORNIA cccccccccccscccccccccccccscccceccocccs eccccoee 118 
CONNECTICUT ...cccccccccccccccce ecccescecore cosose 12, 45, 101 
FEDREBA.. ccc cccccccecoccconsovcsesccsssosssospessoooees 28, 34 
ILLINOIS 11, 18, 15, 26, 32, 33, 47, 50, 52, 58, 76, 84, 92,97, 151, 162 
INDEABA cccccccccccocose -. 8, 16, 55, 57, 62, 69, 85, 108, 127, 131 


Iowa 5, 9, 10, 21, 44, 65, 71, 83, 86, 88, 90,91, 100, 119, 128, 135 
136, 139, 166, 173 


KENTUCKY ..-eeeceees © cecccccces cccces cocsecccooce 14, 158, 181 
MAINE ....00.00- cecccccccce epscccccccece oveeeee 67, 95, 105, 141 
MARYLAND...... écecerenle iccnveiccmeu 46, 54, 73, 99, 110 
MASSACHUSETTS .....44 cacceecsccccecsscees 56, 112, 126, 156, 165 
MICHIGAN ...-..-e000+ 30, 35, " 49, 59, 72, 87, 116, 144, 146, 185 
MINNESOTA ....0ee0eee Co cvovcecocces copsecesece - 2, 158, 180 
MISSISSIPPI .......-0s000 48, "68, 80, 89, 103, 121, 188, 164, 184 
MBBOOURE cccccccvcccoseseoces 2, 17, 41, 70, 78, 114, 182, 147, 152 
WEGRETA ces ccccccccccceseseecesccevessenecsens sencupines +137 
WRGRABHA ccc ccc cccccccccccscconccesesctos ooeee 24, 38, 138, 155 
NEW JERSEY %, 29, 39, 43, 51, 66, 82, 98, 103, 107, 120, ree 
WW YORE occccccc cccccccccccccccs cccesvccccccoeseces eevee 

WOGRE CAMOETMA co0c cccccccocccccccccoscoseceseccocccesce > 


PENNSYLVANIA 18, 19, 20, 36, 60, 61, 74, 77, 98, 96, 106, 109, 111 
118, 124, 140, 161, 163, 170, 174, 176, 182, 183 


BHODS ISEAMD. cc cccccdcccccccces ccevcccceovecsoncecesose NUD 
SOUTH CAROLINA ..... O 00s ccccccceccccccccoesceoseesooes 143 
PMG. occ ccccccctes cocccccese coseaccocccosess 79, 123, 167 


TEXAS 1, 4, 7, 27, 31, 68, 64, 75, 102, 115, “17, 125, 130, 134, 150 
154, 159, 160, 169, 171, 172, 177 


UNITED STATES C. C. ....... Soveccveccvcovovescoecoocese +148 
UNITED STATEs D. C. ..... Ocgcesocccuoscvcoevceceseeeoces 145 
VERGEMEA ccccccdecccccccccccccccccecccs coccccceccoscs eoee 178 
WISCONSIN.......cccccee evccccccee soovescees 3, 94, 122, 129, 149 


1. ABATEMENT AND REVIVAL — Pleain Abatement — 
Pleading. A pleain abatement, because defendant 
is not sued in the county in which he resides, cannot ve 
sustained, unless it negatives the existence of any of 
the exceptions which under the statute, would author- 
ize jurisdiction where the suit is brought. —San Antonio 
§ A. P. Ry. Co. v. Cockvill, 8. C. Tex., Feb. 5, 1889; 10 8. W. 
Rep. 762. 

2. ADVERSE PO-SESSION—Evidence. Where a part 
of a single uninclosed tract is sold and the grantee fails 
to pay the purchase price and abandons possession and 
claim of right, the grantor’s possession of the remainder 
of the tract and his exercise of acts of ownership over 
the part sold are constructive possession of that part 
under Rev. St. Mo. 1879, § 3223. — Hickmanv. Iank, 8. C. 
Mo., Feb. 4, 1889; 108. W. Rep. 600. 

3, ALTERATION— Summons. An alteration in the 
date named as the return-day in asummons, made after 
its delivery to the sheriff, makes a new summons of it, 
and the action is not commenced until its redelivery to 
the sheriff after the alteration. That an alteration was 
so made may be proved by parol.— Woodville v. Harrison, 
8. C. Wis., Jan. 29, 1889; 41 N. W. Rep. 526. 

4. APPEAL—Dismissal—Motion to Set Aside. —— When 
the party whose duty itis to file a transcript on appeal 
fails to do so, and the judgment is affirmed on certifi- 
cate, a motion to set the judgment aside, based on “un- 
avoidable absence and other engagements of counsel,” 
will be overruled.— Gulf C. ¢ S. F. Ry. Co. v. Edwards, 8. 
O. Tex., Dec. 14, 1888; 10 8. W. Rep. 526. 

5, APPEAL—Notice. Under Code Iowa, § 3178, which 
provides that “an appeal is taken by the service of a 
notice in writing on the adverse party, and also upon 
the clerk of the court wherein the proceedings were 
had, stating the appeal,” etc., where the abstract on 

















appeal does not show service of such notice on the 
clerk, the cause will be dismissed.— Hayden v. Goeppinger, 
8. C. Iowa, Feb. 6, 1889; 41 N. W. Rep. 607. 

6. APPEAL—Notice,——It is the notice of appeal filed 
in the court of chancery that is the appellate act giving 
the court of appeals cognizance of the case. — Barton v. 
Long, N. J. Ot. Err. & App., Feb. 1, 1889; 16 Alt. Rep. 683. 

7. APPEAL—Practice— Assignment of Errors. An 
assignment of error stating that “‘the court erred in 
overruling defendant’s motion for a new trial on the 
grounds therein stated,” is too general, and will not be 
considered. — Cullen v. Drane, 8. C. Tex., Dec. 7, 1888; 10 
8. W. Rep. 720. 


8. APPEAL—Practice— Cross-errors. Cross. errors 
may be assigned in Indiana, though the Code makes no 
provision therefor. — Feder v. Field, 8. C. Ind., Feb. 20, 
1289; 20 N. E. Rep. 128. 

9. APPEAL—Record.—— Where the abstract in a case 
triable de novo fails to allege or show that it contains all 
the evidence, the certificates of the judge and reporter, 
printed in the abstract, that all the evidence is con- 
tained in the report of the short-hand reporter, is not 
sufficient to authorize a review of the case. — Parks v. 
Garner, 8. C. lowa, Feb. 5, 1889; 41 N. W. Rep. 601. 

10. APPEAL—Review. The supreme court will not 
interfere with the judgment of the lower court where 
the case is one of conflict of evidence. — Dathof v. Ben- 
nett, 8. C. lowa, Feb. 4, 1889; 41 N. W. Rep. 597 

1l. APPEAL — Review — Guardian’s Account. An 
appeal from a decree settling an account of a guardian 
only brings up items in that account, and rulings upon 
items contained in an account formerly filed and settled 
will not be reviewed.— Kingsbury v. Powers, 8. C. Ill., Jan. 
25, 1889; 20 N. E. Rep. 3. 

12. APPEAL—Review— Nonsuit. Facts proved as 
matter of defense cannot be considered on the question 
of the’ propriety of a nonsuit. — Chappell v. Bates, 8. 0. 
Err. Conn., July 7, 1858; 16 Atl. Rep. 673. 

13. APPEAL— Review — Objections Not Raised Below. 
Instructions given without excertion at the trial 
will not be reviewed on appeal.—Jeferson v. Chapman, 8. 
C. Il, Jan. 25, 1889; 20 N. E. Rep. 33. a 

14. APPEAL—Review—Pleading. The demurrer to 
the answer having been sustained, the appellate court 
will not look into the record to see whether the answer 
was true or false. — Evans v. English, Ky. Ct. App., Jan. 
24, 1889; 108. W. Rep. 626. 

15. APPEAL—Review — Questions of Fact. Where 
an action involving questions of law and fact is tried 
by the court, and no propositions of law are submitted 
for its ruling, as provided by Rev. St. Ill. 1874, p. 780, it 
will be assumed that ths trial court correctly de- 
termined the law of the case. — Tradesmen’s Nat. Bank v. 
Le Moyne, 8. C. Iil., Jan. 25, 1889; 20 N. E. Rep. 45. 


16. APPEAL—Review— Weight of Evidence. When 
there is evidence tending to support the finding of the 
trial court, such finding will not be reversed on appeal. 
— Walter v. Walter,8.C. Ind., Feb. 2, 1889; 20N. E. Rep. 
148. 

17. APPEAL — Review — Weight of Evidence. ——— A 
finding of the trial court that defendant is entitled to 
nominal! damages only for breach of contract by plaint- 
iff to sell him goods, set up asa counterclaim, will not 
be reversed where the evidence as to whether the 
market price of such goods at the time in question was 
above or below the coutract price is conflicting. — Har- 
rison Wire Co.v. Hall ¢ Willis Hardware Co., 8. C. Mo., 
Feb. 9, 1889; 10 8. W. Rep. 619. 

18. ASSIGNMENT — Mutual Accounts — Rights of As- 
signee. Where mutual accounts exist between 
parties, one of the parties cannot, before a balance has 
been struck, assign a particular item of credit in his 
favor, so as to enable the assignee to sue for the 
amount of such credit. — Nonantum Co.v. Webb, 8. C. 
Penn., Feb. 4, 1889; 16 Atl. Rep. 632. 

19. ASSIGNMENT FOR BENEFIT OF CREDITORS — Rights 
of Assignee. ——— The assignee for benefit of creditors 
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of such insolvent holder stands in the latter’s shoes, 
and can assert no better right to the fund than could 
the assignor. — Appeal of Fourth Nat. Bank, 8. C. Penn., 
Jan. 7, 1889; 16 Atl. Rep. 779. 

20. ATTACHMENT — Foreign Attachment — Rights of 
Garnishee. An invalid judgment in foreign attach- 
ment may be stricken off on the application of the 
garnishees.—Melloy v. Burtis, 8. C. Penn., Feb. 11, 1889; 16 
Atl. Rep. 747. 

21. ATTACHMENT — Sheriffs. Where a sheriff re- 
leases property attached, by order of counsel for both 
parties to the action, as the resultof an agreement 
between them, he is not liable to the plaintiff for its 
value, though defendant fails to carry out his agree- 
ment upon which the release was ordered. — Melhop v. 
Seaton, 8. C. lowa, Feb. 5, 1889; 41 N. W. Rep. 600. 

22. ATTORNEY AND CLIENT — Lien for Services. 
Though an attorney has atien for his fees upon the 
judgment recovered in favor of his client, such lien 
does not extend to property purchased by ‘he client 
with the proceeds of the judgment. — Goodrich v. Mc- 
Donald, N. Y. Ct, App., Jan. 15, 1889; 19 N. E. Rep. 649. 

23. Bonp—Action On—State Party Plaintiff. ——Under 
§ 1067, allowing the State to sue for the use of the county 
where the latter has a demand to be enforced, the State 
is a proper party plaintiff in an action to compel the 
treasurer to replace in the county treasury money 
never legally drawn therefrom. — State v. Wood, 8. C. 
Ark., Feb. 2, 1889; 10 8. W. Rep. 624. 

24. CANCELLATION OF INSTRUMENTS — Pleading — Evi- 
dence. A party who seeks to enjoin a judgment on 
the ground that it was obtained by fraud and misrep- 
resentation must state the facts constituting the 
grounds for relief.—Shu/feldt v. Gandy, 8. C. Neb., Jan. 23, 
1889; 41 N. W.{Rep. 553. 

25. CARRIERS OF PASSENGERS—Baggage. A com- 
mon carrier is liable as such for the personal baggage 
ofa passenger delivered to and received by it solely 
for transportation, and not for storage, although Sor 
the convenience of the carrier the p cc 
to some delay in the transportation. — Shaw v. Northern 
Pac. R. Co., 8. C. Minn., Jan. 31, 1889; 41 N. W. Rep. 548. 


26. CARRIERS OF PASSENGERS—Ejection from Train — 
Damages. Where one purchases a ticket over a 
railroad, which the conductor, without legal right, re- 
fuses to accept, and the passenger is expelled, the 
latter may recover the cost of a ticket from the point 
where he was expelled to his destination.—Pennsylvania 
Co. v. Connell, 8. U. IlL., Jan. 25, 1889; 20 N. E. Rep. 89. 


27. CARRIERS OF PASSENGERS— Injury to Pussengers— 
Evidence. Under a general denial, defendant may 
show that the employees operating the road were not its 
servants, but the servants of a receiver operating the 
road under decree of court.—Kansas § G. S. L. R. Co. v. 
Dorough, 8. C. Tex., Nov. 23, 1888; 108. W. Rep. 711. 


28. CHATTEL MORTGAGES — Recording — Acknowledg- 
ment. The word “proving,” in § 1, p. 213, McClel. 
Dig., as to the admission of chattel mortgages to re 
cord, includes an acknowledgment of the instrument 
for record by the makers before a proper officer. — 
Finstein’s Sons v. Shouse, 8. C. Fla., Dec. 18, 1888; 5 South. 
Rep. 380. 

29. CONSTITUTIONAL LAwW—Legislative Power.—When 
questions involving private interests have been settled 
by the finai sentence of a judicial tribunal, the power of 
reopening them is by our constitution confided to the 
judiciary, and denied to the legislature. — State v. Essex 
Public Board, N. J. Ct. Err. & App., Nov. 1888; 16 Atl. Rep. 
695. 

30. CONSTITUTIONAL LaWw—Quo Warranto—County 8u- 
vervisors. A proceeding in the nature of quo war- 
ranto against a person in office is the appropriate 
manner of testing the validity of the statute under 
which his office was created. — People ex rel. Bolt v. 
Riordan, 8. C. Mich., Feb. 1, 1889; 41 N. W. Rep. 482. 

31. CONTINUANCE—Absent Witnesses. Application 
for continuance denied on application failing to state 






































what the absent witness would testify.—Berry v. Tex. ¢ 
N. O. Ry. Co.,8. C. Tex., Feb. 8, 1889; 10 8. W. Rep. 726. 

32. CONTINUANCE—Certificate of Importance—Right to 
Appeal. A continuance will not be granted to en- 
able one to obtain a certificate from the appellate court 
that a case is important, and should be passed on by 
the supreme court. — Wilson v. Scoville, 8. C. Ill., Jan. 21, 
1889 ; 20 N. E. Rep. 88 

33. ConTRACTS—Action for Breach—Evidence. In 
an action to recover for goods sold, where defendant 
contends that the goods were not delivered to him 
within the time provided for by the contract, and that 
he thereby suffered loss from not being able to supply 
his customers, he cannot show the amount of goods 
that could have been sold within the time named. — 
Titley v. Enterprise Stone Co., 8. C. Ill., Jan. 25, 1889; 20 N. 
E. Rep. 71. 

34. CONTRACTS—Construction. Where a contract 
is embodied in several instruments, its true meaning is 
to be ascertained from a consideration of all the instru- 
ments and their effect upon each other. — Howardv. 
Pensacola R. Co., 8. C. Fla., Jan. 7, 1889; 5 South. Rep. 356. 

35. CONTRACT — Evidence. A written contract 
drawn in accordance with an oral agreement, but un- 
signed, if admitted by the parties to be a correct state- 
ment of their agreement, is competent evidence of its 
terms.—Grand Rapids Chair Co. v. Lyon, 8. C. Mich., Jan. 
25, 1889; 41 N. W. Rep. 497. 

36. CONTRACTS—Rescission. In a contract for the 
building of a sewer,it was stipulated that the rock 
taken from the excavation should become the property 
of the contractor, except such part as should be neces- 
sary for the support of the work: Held, the right to sell 
the stone did not accrue until the contract was com- 
pleted. — Becker v. City of Philadelphia, 8. C. Penn., Feb. 
11, 1889; 16 Atl. Rep. 625. 

87. CONTRACT — Revocation. Where defendant 
agreed that if complainant would support him for life, 
the latter should take possession and have at his death 
certain real estate, and where defendant, after being 
supported for some time left complainant’s family 
without cause and conveyed the land to one who had 
knowledge of the facts: Held, that the deed should be 
set aside as in fraud of complainant’s rights. — Bird v. 
Pope, 8. C. Mich., Jan. 25, 1889; 41 N. W. Rep. 514. 

38. CouNTY CLERKS—Fees. Section 2, ch. 42, Sess. 
Laws 1887, is not repealed or modified by § 1, ofch. 44, 
thereof. Underthe provisions of said chapter 42, the 
county clerk is entitled to four cents per line for pre- 
paring the tax list, but is not required to enter the 
same on his fee-book.— Richardson County v. Musselman, 
8. C. Neb., Jan. 23, 1889; 41 N. W. Rep. 553. 

39. CouRTS—Mandamus— To Judicial Officers. A 
mandamus will not be allowed to compel a district judge 
to accept a bond, and settle and sign the case for ap- 
peal to the court of common pleas, in such cases. — 
Gartner v. Cohen, 8. C. N. J., Feb. 7, 1889; 16 Atl. Rep. 684. 

40. CRIMINAL LAw—Burglary. On trial for burglary 
evidence that defendant had the night before been in 
the house and had made inquiries as to the weapons in 
the house is admissible. — State v. Ward,8.C.N. Car., 
Feb. 25, 1889; 8 S. E. Rep. 814. 

41. CRIMINAL Law—Homicide— Self-defense. An 
instruction that ifthe defendant brought onthe diffi- 
culty terminating in the homicide by his own unlawful 
act he could not set up the plea for self-defense is 
erroneous.— State v. Stiltz, 8. C. Mo., Feb. 4, 1889; 108. W. 
Rep. 614. 

42. CRIMINAL Law—Seduction—Evidence.——Evidence 
of defendant’s repeated promises of marriage after the 
seduction is competent to corroborate the statement of 
the girl that she had never had intercourse with any 
other man.—8 8. E. Rep. 683. 

43. DEED — Evidence — Declarations of Grantor after 
Conveyance. The acts of a grantor subsequent to a 
conveyance by him are not competent to impeach the 
title of his grantee.— Burke v. Hand, N. J. Ct. Err. & App., 
Feb. 1, 1889; 16 Atl. Rep. 693. 
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44. DIVORCE — Cruelty. Where, in a suit by the 
wife for divorce on the ground of cruelty, it appears 
that the plaintiff has not been blameless, and that the 
conduct of defendant, has not been such as would 
probably endanger plaintiff's life or health,a divorce 
should be refused. — Gilbertson v. Gilbertson, 8. C. Iowa, 
Feb. 8, 1889; 41 N. W. Rep. 573. 

45. DowER—Assignment—Incumberances. In as- 
signing dower in lands, some tracts of which are sub- 
ject to 1aortgages paramount tothe widow’s right, the 
widow is entitled only to one-thirdin value of all the 
tracts, less the aggregate of the mortgage debts. — Ap- 
peal of Platt, 8. C. Conn., June 2, 1888; 16 Atl. Rep. 669, 

46. DOWER—Renunciation by Widow. When the 
widow renounces a provision in lieu of dower, the 
property so devised and bequeathed falls into the 
residue, subject, like the rest of the estate, to the 
widow’s rights under the law.—Devecmon v. Shaw, Md. Ct. 
App., Feb. 8, 1889; 16 Atl. Rep. 645. 

47. DRAINAGE—Correction of Mistakes—Vested Rights. 
Drainage act Ill. 1885, simply provides a means for 
correcting mistakes in the assessment of benefits, and 
does not interfere with vested rights, as the property 
owner acquired none under the assessment. — Boul v. 
Baker, 8. C. Ul., Jan. 26, 1889; 20 N. E. Rep. 1. s 

48. EJECTMENT—Improvements by Life tenant—Com- 
pensation. One deriving title through a life- tenant, 
is not entitled to compensation from the remainder- 
man for improvements.— Stewart v. Matheny, 8. C. Miss., 
Jan. 21, 1889; 5 South. Rep. 387. 

49, EJECTMENT—Province of Jury. In ejectment, 
the issue being which of two Indian woman of the same 
name made 2 selection of the land in controversy, and 
for which one the patent issued by the government was 
intended and the evidence on that point being conflict 
ing the court properly refused to direct a verdict for 
plaintiff.—Litchfield v. Ripley, 8. C. Mich., Jan. 25, 1889; 41 
N. W. Rep. 504. ; 

50. EMINENT DOMAIN — Compensation — Excessive 
Damages. In condemnation proceedings, where 
the verdict of the jury awards to the lessees of the 
property a sum largely in excess of that warranted by 
their own testimony as to the rental value and cost of 
removal, the verdict will be set aside, notwithstanding 
the jury viewed the premises. — Atchison, T. ¢. S. F. R. 
Co. v. Schneider, 8. C. Ill., Jan. 25, 1889; 20 N. E. Rep. 41. 

51. Equiry— Counteiclaim — Stay Pending Action at 
Law.—— In an action for discovery and account against 
defendants where the latter set up against the complain- 
ant counterclaims which could not be tried in equity, a 
decree for complainant should be stayed until the de- 
fendants have an opportunity of testing at law their 
counterclaims. — Alpaugh v. Wood, N. J. Ct. Err. & App., 
Jan. 22, 1889; 16 Atl. Rep. 676. 

52. Equiry — Enforcement of Forfeiture — Condition 
Subsequent. A court of equity will not lend its aid 
to enforce u forfeiture because of a breach of a condi- 
tion subsequent ina deed. — Douglass v. Ins. Co., 8. C. 
Ill., Jan. 25, 1889; 20 N. E. Rep. 51. 

63. EQuity—Jurisdiction — Running Account, —— The 
subject of controversy being a complicated, disputed, 
mutual account, current, covering a period of thirteen 
years, the transfer of the case to equity was properly 
made.— Rogers v. Yarnell, 8. C. Ark., Feb. 2, 1889; 108. W. 
Rep. 622. 

54. ERROR—Writ of—Petition. A petition in error 
filed by the State’s attorney, failing to point out the 
particular errors complaine. of, as required by Code 
Md. art. 5, § 4, will not be considered, though submitted 
on a brief by the attorney general, there being no brief 
or argument by the traverser. — State v. Brown, Md. Ct. 
App., Feb. 21, 1889; 16 Atl. Rep. 722. 

55. EVIDENCE — Best of Secondary. Evidence of 
the contents of a deed is inadmissible until a foundation 
for the introduction of secondary evidence is laid. — 
Lowry v. Davis, 8. C. Ind., Feb. 13, 1889; 20 N. E. Rep. 159. 

56. EVIDENCE — Competency. In an action for 



































house of ill fame, not knowing its character, and for an 
innocent purpose, evidence of his acts at such house, 
prior to the misconduct charged by defendant, which 
tends to contradict him, is admissible. — Fitzgerald v. 
Williams, 8. J. C. Mass., Feb. 26, 1889; 20 N. E. Rep. 100. 

57. EVIDENCE—Opinion—Value of Land. A person 
who has personally examined real property and made 
inquiry of qualified persons concerning its value is com- 
petent to testify as to its value. — Jones v. Snyder, 8. C. 
Ind., Feb. 1, 1889; 20 N. E. Rep. 140. 

58. EVIDENCE—Parol to Vary Tax Receipt. It may 
be shown by parol that taxes were in fact paid by 
another than the person named in the receipt for them. 
—Gage v. Hampton, 8. C. Ill., Jan. 25, 1889; 20 N. E. Rep. 
12. 

59. EVIDENCE—Secondary. In an action to recover 
money paid by plaintiffto defendant, where plaintiff's 
evidence shows that he sent the money to a third per- 
son to be paid to defendant, and said person testifies 
that he received the money inclosed in a letter, and 
that the letter has been lost, a letterpress copy thereof 
is admissible. — Nowlen v. Lyon, 8. C. Mich., Jan. 25, 1889; 
41 N. W. Rep. 496. 

60. EXCEPTIONS—Bill of—Exceptions to Charges. 
Where it appears that certain exceptions to instruc- 
tions, formally taken, and signed by the judge, have 
been misied, itis proper to allow a general exception 
to the entire charge.—Collins v. Leafey, 8. C. Penn., Feb. 
11, 1889; 16 Atl. Rep. 765. 

61. EXECUTION—Sale— Discharge of Liens — Purchase 
by Attorney. At a sheriff's sale the land was pur- 
chased in the interest of the judgment debtor by his 
attorney, but in the name of the attorney, for the pur- 
pose of securing title in himself, so that he might sell 
it without sacrifice. Plaintiff advanced the price, and 
his name was substituted as purchaser in the return, 
and the deed was made to him: Held, that the sale was 
valid. — Saunders v. Gould, 8.C. Penn., Feb. 18, 1889; 16 
Atl. Rep. 807. 

62. EXECUTION SALE— Failure of Tittle. The pur- 
chaser of property at sheriff’s sale, cannot, upon the 
failure of title thereto, recover of the execution plaint- 
iffs, for whose debt the sale was made, the price paid.— 
Lewark v. Carter, 8. C. Ind., Jan. 31, 1889; 20 N. E. Rep. 119. 

63. EXECUTION—Sale by United States Marshal — Col- 
lateral Attack. A sale by a United States marshal 
under an execution from a United States court, made 
before the door of the United States court- house, in- 
stead of the door of the court-house of the county in 
which the land is situated, is void. — Moody’s Heirs v. 
Moeller, 8. C. Tex., Feb. 8, 1889; 108. W. Rep. 727. 

64. ExECUTION—Sheriff’s Deed — Description of Land. 
—— Asheriff’s deed describes the land by adjoiners, 
with the number of varas and acres therein contained, 
sufficiently describes the land, and, at a distance in 
time of forty years, will be presumed to cover the 
proper land, the petition being lost.— Ruby v. Volkenberg, 
8. C. Tex., Jan. 18, 1889; 19 8. W. Rep. 514. 

65. EXECUTORS AND ADMINISTRATORS — Defense to 
Claim. In proceedings to establish a claim against 
an estate, no formal pleadings being required, the ad- 
ministrator’s resistance of a claim on a judgment puts 
inissue the validity, not only of the judgment asa 
claim, but also of the debt on which the judgment is 
founded.—Scovil v. Fisher, 8. C. lowa, Jan. 31, 1889; 41 N. 
W. Rep. 583. 

66. EXECUTORS AND ADMINISTRATORS—Joint Accounts 
—Liabiility. Where two or more executors exhibit a 
joint account for settlement, and procure the same to 
be finally settled and allowed, they stand jointly liable 
for the balance shown by the account to bein their 
hands.— Jehan v. Maloy’s Ezx’rs., N. J. Ct. Chan., Feb. 9, 
1889; 16 Atl. Rep. 686. 

67. EXECUTORS AND ADMINISTRATORS — Right to Ap- 
peal. The principal administrator andthe widow 
of the intestate may appeal from an order appoint- 
ing an ancillary adrainistrator. — In re Shaw’s Estate, 8, 
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68. FkauDs—Statute of — Oral Lease of Land. In 
Mississippi, a lease of land for a term not exceeding 
one year not being required to be in writing, an oral 
lease, made December 15, 1887, for the year 1888, is valid, 
notwithstanding it is a contract which is not to be per- 
formed within a year. — McCroy v. Toney, S.C. Miss., 
Feb. 4, 1889; 5 South. Rep. 392. 

69. FRAUDULENT CONVEYANCES—Action to Set Aside— 
Knowledge of Grantee. Where the purchaser of 
land is not a mere volunteer the conveyance cannot be 
set aside as fraudulent without proof of fraud on the 
part of the grantor, and also a participation therein, or 
knowledge thereof, on the part of the grantee.— Scott v. 
Davis, 8. C. Ind., Feb. 1, 1889; 20 N. E. Rep. 139. 


70. FRAUDULENT CONVEYANCES— Action to Set Aside— 
Pleading. A petition in an action to set aside a con- 
veyance to a wife of land by her husband, as made with 
intent to defraud creditors, need not aver actual fraud 
on the part of the wife, such a conveyance of property, 
obtained with her husband’s means, being construct- 
ively fraudulent. —_ Jordan v. Buschmeyer, 8. C. Mo., Feb. 
4, 1889; 10 S. W. Rep. 616. 

71, FRAUDULENT CONVEYANCES — Agricultural College 
Lands. A conveyance in fraud of creditors will 
not be set aside where the evidence fails to show that a 
subsequent grantee for a consideration not so inade 
quate as.to show fraud had knowledge of the fraudu- 
lent intent.—Burtis v. Humboldt County Bank, 8. C. Iowa. 
Jan. 31, 1889; 41 N. W. Rep. 585. 

72, FRAUDULENT CONVEYANCE—Husband and Wife.— 
Facts upon which court set aside quitclaim deed from 
husband to wife, not recorded for ten years, and in 
meantime husband becoming insolvent, at instance of 
creditor whose account extended over ten years. — Fet- 
ters v. Duvernois, 8. C. Mich., Jan. 25, 1889; 41 N. W. Rep. 
514. 

73. FRAUDULENT CONVEYANCES — What Amounts To. 
A surety for an insolvent principal conveyed all 
his property to his son and daughter. The conveyance 
to the daughter appeared to be voluntary on its face. 
The son paid nothing at the time of receiving the deed, 
but afterwards paid debts of his father to the amount 
of about $17,000: Held, that the conveyances were vol- 
untary and should be set aside. — Benson v. Benson, Md. 
Ct. App., Feb. 8, 1889; 16 Atl. Rep. 657. 

74, GAMING—Gambling Contract—Evidence. In an 
action to recover moneys advanced by plaintiff to de- 
fendant for the purchase of corn, where it is alleged 
that the contract was a gambling tra tion, evid 
that the of the defendant were inadequate to 
carry the contract into effect is proper to be considered 
in determining whether his intention was to purchase 
the corn. — Myers v. Tobias, 8.U. Penn., Feb. 4, 1889; 16 
Atl. Rep. 641. ¢ 

7%. GAMING—Gambling Contracts—Recovery of Money 
from Broker. Though a contract for the future de- 
livery of wheat be illegal as a gaming contract, yeta 
sum of money representing the margins deposited, 
paid over by one of the parties to the broker to be by 
him paid to the other, can be recovered in an action by 
the latter against the broker. — Floyd v. Patterson, 8. C. 
Tex., Dec. 4, 1888; 10S. W. Rep. 526. 

76. GAS COMPANIES—Taxation— Assessment. Gas 
companies are not manufacturing companies, within 
the meaning of § 3, Rev. St. Ill. ch. 120, and are assessable 
under §§ 32, 33. — Ottawa G. ¢ C. Co. v. Downey, 8. C. Iil., 
Jan. 25, 1889; 20 N. E. Rep. 20. 

71. Highways—Establishment by Statutory Proceed- 
ings. Under act Pa. 1836, § 4, it is the duty of the 
court on approving the report of reviewers appointed 
to lay out a road to direct of what width the road shall 
be in every case. — In re Road in Hendpfield Tp., 8. C. 
Penn., Oct. 22, 1888; 16 Atl. Rep. 738. 

78. HiGHWAYs— Injury from Defects — Contributory 
Negligence. A traveler on a public highway who 
falls into an excavation cannot recover for the injuries 
thereby sustained, if he was lacking in ordinary care 
and prudence, although such excavation may have 









































been left unguarded.—Schonhof v. Jackson Branch R. Co., 
8S. C. Mo., Feb. 9, 1889; 10 8S. W. Rep. 618. 

79. HOMESTEAD—Conveyance— Verbal Assent of Wife. 
Under Code Tenn. § 2ll4a, a conveyance by the 
husband in which the wife does not join, but to which 
she assents verbally, will not deprive the wife of her 
homestead right.— Collins v. Baytt,8.C. Tenn., Feb. 16, 
1889; 10 8S. W. Rep. 512. 

80. HoMICIDE—Assault with Intent to Kill—Trial. 
On atrial for assault with intentto killitis error to 
compel defendant, if he wishes to testify, to do so be- 
fore other witnesses. — Bell v. State, 8. C. Miss., Jan. 21, 
1889; 5 South. Rep. 389. 

81. HORSE AND STREET RAILROADS— Transfer of Fran- 
chise—Liabilities. Where astreet-railway company 
transfers its property and franchises, without legisla- 
tive consent,to another company, it is still liable for 
injuries to a passenger.— Ricketts v. Birmingham St. Ry. 
Co., 8. C. Ala., Jan. 23, 1889; 5 South. Rep. 353. 

82. INJUNCTION — Preliminary Mandatory Injunction. 
A mandatory injunction is rarely granted before 
final hearing, and will only be ordered to prevent ex- 
treme or very serious damage. — Bailey v. Schnitzius, N. 
J. Ot. Err. & App., Feb. 1, 1889; 16 Atl. Rep. 680. 

83. INSURANCE—Mortgagee—Pleading. The holder 
of a mortgage on insured property at the time of a loss 
may maintain an action on the policy which contains 
the provision, “Loss,if any, payable to mortgagees as 
their interest may appear.’’— Bartlett v. State Ins. Co., 8. 
C. Iowa, Jan. 31, 1889; 41 N. W. Rep. 579. 

84. INSURANCE—Proofs of Loss— Waiver of Defects.— 
The receipt and retention of proofs of loss without ob- 
jection, the company basing its refusal to pay the loss 
on the breach of the condition of the policy relative to 
occupancy, is a waiver of any formal defects in the 
proofs.—Cont. Ins. Co. v. Ruckman, 8. C. Ill., Jan. 26, 1889; 
20 N. E. Rep. 77. 

85. INSURANCE—Suit on Policy —Abstract of Title. 
Plaintiff cannot be required to furnish an abstract of 
title, under Rev. St. Ind. 1881, § 363, permitting the court, 
in a proper case, to order one to be furnished.—Phoeniz 
Ins. Co. v. Rowe, 8. C. Ind., Jan. 31, 1889; 20 N. E. Rep. 122. 

86. INSTRUCTIONS — Evidence. Where the court 
charges the jury so as to necessarily withdraw from 
their consideration incompetent evidence admitted on 
the trial, the errorin admitting such evidence will be 
deemed to be without prejudice. — Shepard v. Chicago, 
etc. R. Co., 8. C. lowa, Jan. 29, 1889; 41 N. W. Rep. 564. 

87. INTOXICATING LIQUORS— Civil Damage Law — Evi- 
dence. On the question of exemplary damages 
under Pub. Acts Mich. 1883, No. 191, evidence that plaint- 
iff had requested defendant not to sell her husband 
liquor is competent. — Larzelere v. Kirchgressner, 8. C. 
Mich., Jan. 18, 1889; 41 N. W. Rep. 488. 

88. INTOXICATING LIQUORS — Injunction. A writ 
enjoining a party from unlawfully selling intoxicating 
jiquors upon certain premises described as “part of lot 
No. 2, in the N. E. quarter of the N. W. quarter of section 
23,” etc., is not void for uncertainty,in not specifying 
the particular building or place intended.— Ver Straeten 
v. Lewis, 8. C. lowa, Feb. 2, 1889; 41 N. W. Rep. 594. 

89. INTOXICATING LIQUORS—License— Bond.—— Where 
a retail liquor dealer gave a bond conditioned for the 
observance of “ail the provisions of the Revised Code 
of 1880,” he was bound to observe such Code as amended 
and in force at the time of the execution of the bond.— 
O’ Flinn v. State ex rel. Payne, 8.C. Miss., Jan. 28, 1889; 5 
South. Rep. 390. 

90. INTOXICATING LIQUORS— Nuisance—Pleading. 
In an action to abate a liquor nuisance, an answer is 
demurrable which does not deny that the nuisance 
sued for was being maintained at the time of bringing 
the action, but merely alleges that at a subsequent date 
defendant obtained a permit. — Rice v. Schlopp, 8. C. 
lowa, Feb. 5, 1889; 41 N. W. Rep. 603. 

91. INTOXICATING LIQUORS — Penalty—Druggist. 
Laws Iowa 1886, ch. 8, providing that nothing therein 
contained shall shield the druggist who abuses his 
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trust from the utmost rigors of the law, does not re- 
quire the highest possible penalty to be fixedon the 
conviction of a druggist. — State v. Hoagland, 8. C. Iowa, 
Feb. 4, 1889; 41 N. W. Rep. 595. 

92. INTOXICATING LIQUORS— Tort at Common Law.— 
It was not atort at common law to either sell or give 
intoxicating liquors to a strong and able bodied man.— 
Cruse v. Aden, 8. C. Ill., Jan, 26, 1889; 20 N. E. Rep. 73. 

93. JUDGMENT— Foreign Judgment — Affidavit of De- 
fense. in an action on a foreign judgment the fact 
that it was not certified according to the act of con- 
gress, so as to be admissible in evidence, is not available 
in an affidavit of defense.— Mink v. Shaffer, 8. C. Penn., 
Feb. 18, 1889; 16 Atl. Rep. 805. 

94. JUDGMENT—Partition. A money judgment for 
plaintiff in partition for taxes alleged to have been 
paid by him for defendant’s benefit is unauthorized. — 
Tucker v. Whittlesey, S. C. Wis., Feb. 19, 1889;41N. W. 
Rep. 535. 

95. JODGMENT—Res Adjudicata—Parol Evidence. 
Where an action is brought on several promissory 
notes, each note being described in a separate count, 
anda general judgment entered, the plaintiff cannot 
afterwards show by parol that one ofthe notes sued 
on was not passed upon by the court and bring action 
on such note.— Blodgett v. Dow. 8. J. 0. Me., Jan. 9, 1889; 
16 Atl. Rep. 600. 

96. LANDLORD AND TENANT— Holding Over — Injunc- 
tion. Where a tenant, under a lease containing a 
privilege of renewal, holds over his term without any 
formal renewal, or notice to the landlord that he in- 
tends to renew, equity will not enjoin the landlord from 
ejecting him.— Appeal of Pittsburgh § A. Drove Yard Co., 
8. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 625. 


97. LANDLORD AND TENANT — Lease — Estoppel. 
Where one takes a lease of property, goes into posses- 
sion, and pays rent under it, he cannot repudiate the 
lease on the groucd of uncertainty as to the property 
leased.— Bulkley v. Devine, 8. C. Ill., Jan. 256, 1889; 20 N. E. 
Rep. 16. 

98. LANDLORD AND TENANT—Leases— Covenants. 
Where a lease is ended before the expiration of the 




















term by an agreement in writing for delivery of posses-- 


sion and payment of a sum certain, a covenant to de- 
liver up possession on the expiration of the lease in 
good repuir, is cut off by the surrender. — Reed v. Snow- 
hill, N. J. Ct. Err. & App., Feb. 1, 1889; 16 Alt. Rep. 679. 


‘99. LANDLORD AND TENANT—Redemption of Leasehold 
—Construction. Acts Md. 1888, ch. 395, providing for 
the redemption of rents in a lease, applies to a lease for 
fourteen years with a covenant to renew for a like 
period with the same covenants.— Steward v. Gorter, Md. 
Ct. App., Feb. 8, 1889; 16 Atl. Rep. 644. 


100. LANDLORD AND TENANT—Ways. A lessee ©an- 
not claim aright of access through other premises of 
the lessor, where there are other means of access, and 
the lease, in writing, does not provide for such right, 
and no mistake in it is alleged.— Ward v. Robertson, 8. C. 
Iowa, Feb. 5, 1889; 41 N. W. Rep. 603. 

101. LIBEL— What Actionable. Defendants pub- 
lished an article alluding to a letter of plaintiff as “that 
letter of plaintiff giving his so-called reasons for falsely 
asserting that L’s nomination was secured by corrupt 
means:” Held, the artitcle was not libelous. — Walker v. 
Hawley, 8. C. Err. Conn., Dec. 14, 1888; 16 Atl. Rep. 674. 

102. MANDAMUS—To County Clerk — Jury Certificate. 
Code Crim Proc. Tex. art. 1085, provides that the 
amount due to jurors for services shall be paid by the 
county treasurer upon the certificate of the county 
court in which such services were rendered: Held, that 
the county clerk could not be compelled by mandamus 
to issue to an assignee of such claim the certificate. — 
Pace v. Ortiz, 8. C. Tex., Jan. 18, 1889; 

108. MASTER AND SERVANT— Contract of Hiring. A 
hiring for one year, with monthly payments of wages, 
is an entire contract.—Larkin v. Hecksher, 8. C. N. J., Feb. 
7, 1889; 16 Atl. Rep. 7038. 




















104. MORTGAGES— Assignments — Rights of Assignee. 
——By the mere assignment of a debt and a mortgage 
by which the debt is secured, the assignee does not ac- 
quire the right to sue for an injury to the mortgaged 
property happening betore the assignment.— Gobbert v. 
Wallace, 8. C. Miss., Feb. 4, 1889; 5 South. Rep. 394. 

105. MORTGAGES— Bond for Support — Oral Evidence. 
In a real action on a mortgage given by defend- 
ant to secure her bond to support plaintiff during his 
life-time “in the house of” defendant, oral evid 
that the house on the mortgaged premises was meant is 
inadmissible. — Gatchell v. Morse, 8. J. C. Me., Jan. 12, 
1889; 16 Atl. Rep. 662. 

106. MORTGAGE—Building Association—Satisfaction by 
Mistake. —— Where by amistake an association of 
which defendant was director passed a resolution di- 
recting satisfaction of defendant’s mortgage: Held that 
the latter had no cause to complain of a decree striking 
off the satisfaction. — Appeal of Callahan, 8. C. Penn., 
Feb. 4, 1889; 16 Atl. Rep. 638. 

107. MORTGAGES—Foreclosure—Strict Foreclosure.—— 
In a strict foreclosure suit at commen law the decree 
simply cut off the equity of redemption, and foreclosed 
the mortgagor from redeeming the estate by payment 
of the mortgage debt.— Champion v. Hinkle, N. J. Ct. Err. 
& App., Feb. 1, 1889; 16 Atl. Rep. 701. 

108. MORTGAGES—Rights of Junior Mortgagees. A 
mortgagee holding a lien on a single tract of land can- 
not be compelled by a junior lienholder to resort to 
property not embraced in his mortgage. — Ely v. Ztna 
Ins. Co., 8. C. Ind. Feb. 2, 1889; 20 N. E. Rep. 144. 

109. MUNICIPAL CORPORATIONS—Amendment of Claim. 
Under act Pa. April 21, 1858, § 9, the allowance of 
an amendment toaclaim is not a matter of absolute 
right, and its refusal will be presumed to have been 
proper where there is nothing in the record to show the 
ground for the application or for the refusal. — Phila. v. 
Richards, 8. C. Penn., Feb. 25, 1889; 16 Atl. Rep. 802. 

110. MUNICIPAL CORPORATIONS—Defective Sewer. 
A municipal corporation is liable for negligence in fail- 
ing to keep the sewer in repair, as well as for negligence 
in its construction. — Frostburg v. Duffy, Md. Ct. App., 
Jan. 9, 1889; iG Atl. Rep. 642. 

111. MUNICIPAL CORPORATIONS — Opening Streets — 
Compensation.—wW here a street has been laid out, but 
remains unopened, the description in a deed in which 
one of the courses is said to run along the line of the 
street, is not such a dedication of the land within its 
limits as will deprive the grantee of the right to com- 
pensation therefor when the street is opened. — In re 
Wayne Avenue, 8. C. Penn., Feb. 4, 1889; 16 Atl. Rep. 681. 

112. NEGLIGENCE—Blind Person on Highway. It is 
not, as matter of law, negligence fora blind person to 
walk unattended on a public street.—Nef v. Wellesley, 8. 
J.C. Mass., Feb. 28, 1889; 20 N. E. Rep. 111. 

118. NEGLIGENCE—Damages— Opinion Evidence. 
A non‘expert is incompetent to give an opinion as to 
internal injuries suffered by the plaintiff. — Lombard R. 
Co. v. Christian, 8. C. Penn., Feb. 4, 1889; 16 Atl. Rep. 828. 

114. NEGLIGENCE—Injury to Trespasser—Contributory 
Negligence. Plaintiff, a boy ten years old while 
playing on cars was pushed off by one of his companions 
and fell under the wheels of a moving train: Held,a 
demurrer to this evidence should have been sustained.— 
Curley v. Mo. Pac. R. Co.,8.C. Mo., Feb. 4, 1889; 108. W. 
Rep. 593. 

115. NEGLIGENCE — Pleading — Contributory Negli- 
gence. Where the petition in an action for personal 
injuries states a cause of action, and does not show a 
case from which it appears that the injury was caused 
by contributory negligence, defendant, in order to rely 
on such defense, must allege it.—Mo. Pac. R. Co. v. Wat- 
son, 8. C. Tex., Feb. 8, 1889; 10 8. W. Rep. 731. 

116. NEGOTIABLE INSTRUMENTS. An instrument in 
the furm of a promissory note, but providing that “the 
conditions of this note are,if not paid when due, the 
property for which it is given shall be the property” of 
the payee, the property constituting the consideration 
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of the note being named in the body of the instrument, 
is not negotiable.— Wright v. Traver, 8. C. Mich., Jan. 25, 
1889; 41 N. W. Rep. 517. 

117. NEGOTIABLE INSTRUMENTS — Failure of Consider- 
ation. Where defendant claims fraudulent repre- 
sentations of plaintiff as to quantity and value of land 
sold for which notes were given: Held, error to charge 
that defense is not sufficient, unl: ss plaintiff by strata- 
gem prevented defendant from making full investiga- 
tion where such stratagem is not alleged in the answer. 
—Merrill v. Taylor, 8. C. Tex., Dec. 14, 1888; 10S. W. Rep. 
582. 








118. NEGOTIABLE INSTRUMENT—Fraud. Heid, that 
defendant had good defense, under the facts toa note 
signed by him where he was not able to read and he 
was induced to sign by misrepresentation of plaintiff.— 
Wenzel v. Schultz, 8. C. Cal., Feb. 2, 1889; 20 Pac. Rep. 404. 

119. NUISANCE—Evidence—Pleading. In an action 
for a nuisance in maintaining a sewer, evidence offered 
by the defendant that another sewer of similar con- 
struction and use produced offensive smells was prop- 
erly excluded. The defendant should show that the 
two sewers were alike in their construction and use. — 
Randolf v. Town of Bloomfield, 8. C. lowa, Jan. 29, 1889; 41 
N. W. Rep. 562. 

120. NUISANCE—Public Nuisance—Abatement. In 
case of a public nuisance, equity will interfere only 
when the complainant suffers some private, direct, and 
material damage, beyond that which |s suffered by the 
public at large.— Van Wagenen v. Cooney, N. J. Ct. Chan., 
Feb. 12, 1889; 16 Atl. Rep. 689. 

121. OBSTRUCTING JUSTICE — Resisting Officer. A 
conviction for resisting an officer cannot be sustained 
where it is not shown that the person resisted was an 
officer, or that the person whose arrest was resisted 
had committed any offense authorizing the arrest. — 
Merritt v. State, 8. C. Miss., Jan. 21, 1889; 5 South. Rep. 386. 

122. ORDER—Appeal. An order refusing a motion 
to strike certain matter out of a complaint as “redun- 
dant or irrelevant” is not appealable. —Fisher v. Schuri, 
8. C. Wis., Jan. 29, 1889; 41 N. W. Rep. 527. 

123. PaRDON—State’s Evidence— Executive Clemency. 
Where one indicted jointly with others for mur- 
der testifies for the State atthe trial and afterwards 
pleads guilty of murder in the second degree, and the 
trial court is not requested to recommend executive 
clemency, the supreme court will not make such rec- 
ommendation. — Chapman v. State, 8. C. Tenn., Feb. 7, 
1889; 10S. W. Rep. 511. 

124. PARTITION— Supplemental Bill — Deductions for 
Fixtures Removed. Having decreed a sale in par- 
tition, equity has jurisdiction of a supplemental bill 
filed by the purchasing co-tenant to have deducted 
from the proceeds remaining in the master’s hands 
payable to the other co-tenant the value of fixtures re- 
moved by the latter. — Appeal of Williams, 8. C. Penn., 
Feb. 18, 1889; 16 Atl. Rep. 810. 

125. PARTNERSHIP — Liability as Partner. W fur- 

ished to the defendant firm a stock of goods on con- 
signment, the latter to receive for their services in 
making sales a share ofthe profits. In other business 
of the firm W had no interest whatever: Held, that he 
could not be made liable as a member of the firm. — 
Cherry v. Owsley, 8. CO. Tex., Dec. 7, 1888; 108. W. Rep. 519. 

126. PATENTS FOR INVENTIONS—Prior Publication. 
A prior publication of part of an invention renders an 
English patent void, even though the patent purports 
to include an additional new and useful invention. — 
Chemical Electric Light ¢ Power Co. v. Howard, 8. J.C. 
Mass., Jan. 4, 1889; 20 N. E. Rep. 92. 

127. PLEADING—Amendment— Discretion of Court.—— 
Under Rev. St. Ind. 1881, § 391, the granting of permis- 
sion to file an amended compkiint is within the discre- 
tion of the court; and where the record shows no abuse 
of this discretion, there is no error. — Grand Rapids R. 
Co. v. Ellison, 8. C. Ind., Feb. 1, 1889; 20 N. E. Rep. 135. 

128. PLEADING — Answer — Counterclaim. An 
answer cannot be said to contain a counterclaim, so 



































as to necessitate a reply, where a decreein favor of 
defendants on the allegations of the petition would 
give them all the relief which they would obtain on the 
averments of their answer. — Kavalier v. Machula, 8. C. 
Iowa, Feb. 1, #889; 41 N. W. Rep. 590. 

129. PLEADING—Appeal. An order striking out 
demurrer as frivolous will not be reversed on appea. 
therefrom unless the demurrer appears to have been 
welltaken. Whether or not it is frivolous will not be 
considered. — Potter v. Van Nooman, 8. C. Wis., Jan. 29, 
1889; 41 N. W. Rep. 524. 

130. PLEADING — Complaint — Allegations of Damage. 
Allegations, that on account of the maintenance 
of the bawdy-house plaintiff had been damaged by 
difficulty in renting his property as well as by depreci- 
ation in its value, and that his aggregate damages were 
astated sum, are sufficient to warrant a recovery for 
loss of rents. — Bisso v. Southworth, 8. C. Tex., Nov. 16, 
1888 ; 10 8S. W. Rep. 523. 

131. PLEADING—Demurrer.——A demurrer to a petition 
“for the reason that the same does not state facts suf- 
ficient to constitute a good and sufficient petition” is 
not sufficient to raise the question of whether the peti- 
tion states a cause of action.—Grubbs v. King, 8. C. Ind., 
Feb. 2, 1889; 20 N. E. Rep. 142. 

132. PLEADINGS—Instructions — Issue. An issue 
not made by the pleadings or some other appropriate 
way cannot be thrust into the cause by the instructions 
asked by a party. — Nall v. Wab. R. Co., 8. C. Mo., Feb. 4, 
1889; 10 8S. W. Rep. 610. 

133. PRINCIPAL AND AGENT—Joint Verdict. Where 
ajoint verdict has been rendered against a principal 
and his agent, and the testimony fails to show the lia- 
bility of such agent, the verdict may be set aside as to 
him, and permitted to stand as to principal.— Durrell v. 
Hart, 8. C. Neb., Jan. 23 1889; 41 N. W. Rep. 551. 

134. PUBLIC LANDS—Entry—Survey. Under Rev. 
St. Tex. art. 3902, one who has failed to have his survey 
made within twelve months, and then relocates the 
land, has no such equitable title as to prevent another 
from locating the land.—Garza v. Cassin, 8. C. Tex., Jan: 
18, 1889; 108. W. Rep. 539. 

135. QUIET TITLBE—Error— Appeal. In an action to 
quiet title, an assignment of error,to the effect that 
“the court erred in refusing to quiet plaintiff’s title 
against the defendants in default,” is too general to be 
considered on appeal. — Giltrap v. Walters, 8. C. lowa, 
Feb. 4, 1889; 41 N. W. Rep. 600. 

136. RAILROAD COMPANIES—Fires— Pleading.——Since, 
under the lowa statute, the fact that a fire was set out 
in the operation of a railroad is prima facie eviderige of 
negligence, a petition alleging that fire was set out by a 
locomotive operated on defendant’s road, but not stat- 
ing that it was caused by negligence of defendant or its 
servants, is good on motion tn arrest of judgment. — 
Seskav. Chicago M. § St. P. Ry. Co., 8. C. lowa, Feb. 4, 
1889; 41 N. W. Rep. 596. 

137. RAILROAD COMPANIES — Killing Stock — Constitu- 
tional Law. Comp. St. Mont. § 713, providing that 
every railroad within the territory which shall kill any 
horse by running against it with an engine, shall be 
liable to the owner for its value,is unconstitutional, 
for attempting to impose a liability upon such corpora- 
tion without any negligence on its part. — Bielenberg v. 
Montana Union Ry. Co.,8.C. Mont., Feb. 2, 1889; 20 Pac, 
Rep. 31. 

138. RAILROAD CoMPANIES—Killing Stock—Negligence. 
The fact that a train was running in a town at a 
greater speed than six miles an hour, when it struck 
and killed cattle, though such speed is negligence, does 
not render the company liable therefor, unless the ac- 
cident resulted therefrom. — Louisville, N. O. ¢ T. Ry. 
Co. v. Caster, 8. C. Miss., Jan. 28, 1889; 5 South. Rep. 388. 

139, RaPE—Punishment.——Defendant was convicted 
of an assault with intent to commit rape upona child 
of tender years, but in its other facts the case was an 
ordinary one: Held, that a judgment forthe imprison. 
ment of the defendant for fifteen years was excessive.— 
State v. Blunt, 8. C. lowa, Feb. 1, 1889; 41 N. W. Rep. 586. 
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140. REFERENCE—Report of Referee— Notice of Filing. 
Where, after the completion of a referee’s report, 
counsel indorse thereon their acceptance of service of 
notice that it will be filed on a given day,the actual 
notice that such report is filed, required by statute to 
be given by the prothonotary, is unnecessary. — Allison 
v. Gilton, 8. C. Penn., Feb. 4, 1889; 16 Atl. Rep. 734. 

141. REVIEW—Writ of—Parties. The widow, who 
is residuary legatee of a testator, is not a partyin in- 
terest to entitle hertoa review of an action by the 
administrator c.¢. a. of said testator against an alleged 
debtor ofthe estate, under Rev. St. Me. ch. 87,§1. — 
Johnson v. Johnson, 8. J. C. Me., Jan. 10, 1889; 16 Atl. Rep. 
661. 

142, SEAMEN— Shipping Commissioner — Fees. A 
vessel engaged in the carrying trade on a navigable 
river is “engaged in the coastwise trade” under act of 
June 19, 1886, and the shipping commissioner is entitled 
to fees for shipping seamen on such vessel. — Ravesies v. 
United States, U. 8. C. C. (Ala.), Jan. 30, 1889; 37 Fed. Rep. 
447. . 

143, SET-OFF AND COUNTERCLAIM — Claim Purchased 
After Suit. Under Code Civil Proc. 8. C. § 171, requir- 
ing thata counterclaim should exist “at the com 
mencement of the action,” defend int cannot set-off a 
claim against plaintiff purchased by him after the 
action is begun and answer filed, and before trial. — 
Enter v. Quesse, 8. C. 8. Car , Feb. 11, 1889; 88. E. Rep. 796. 

144. SHERIFFS — Returns. Default or neglect of 
a sheriff cannot be shown in a collateral proceeding for 
the purpose of impeaching his return.—Johnson v. Mead, 
8. C. Mich., Jan. 18, 1889; 41 N. W. Rep. 487. 

145. SHIPPING—Towage— Recoupment. Libelant 
contracted to transport a cargo of lumber in a canal- 
boat to pier 4, East river. Through mistake of the 
shipper no consignee appeared and the claimant at the 
shipper’s request towed the canal boat to his own 
yards: Held, that claimant could not recoup against the 
claim for freight, the cost of towage.— Martin v. Hemlock 
Lumber, U. 8. D. C. (N. Y.), Dec. 4, 1888; 37 Fed. Rep. 415. 


146. SLANDER—Linmitation of Actions. A slander, 
once barred, cannot be revived by an admission that it 
had formerly been made, and malice cannot be attached 
to such admission.— Vickers v. Stoneman, 8. C. Mich., Jan. 
25, 1889; 41 N. W. Rep. 495. 


147, STATE AND STATE OFFICERS—Boundaries—Concur- 
rent Jurisdiction. The Missouri statute, (Rev. St. 
ch. 25,) giving damages for injuries resulting in death, 
controls a case between citizens of Missouri arising 
from an accident on the Mississippi river, near the 
Illinois shore, east of the main channel. — Sanders v. St. 
Louis § N. O. Anchor Line, 8. C. Mo., Feb. 4, 1889; 108. W. 
Rep. 595. 

148. STATUTE OF LIMITATIOSS — Pleading the Statute. 
When it affirmatively appears on the face of the Dill 
that the statutory period has run, the objection may be 
raised by demurrer. — Richv. Brady, U. 8. C.C. (Mo.), 
Jan. 4, 1889; 37 Fed. Rep. 273. 


149. TAXATION— Equalization. A person who has 
had actual notice of, and who has attended and been 
fully heard as to, his own tax assessment, at a meeting 
of the board of review, cannot object that the statutory 
notice of the meeting was not given.— State ex rel. Smith 
v. Gaylord, 8. C. Wis., Jan. 29, 1889; 41 N. W. Rep. 518. 

150. TAXATION—Exemptions — School Property. 
Under Rev. St. Tex. art. 4673, § 1,exempting from taxa- 
tion “all buildings used by persons or associations for 
school purposes,” it is not necessary that the property, 
inorder to be exempt, shall have been dedicated to 
school uses. It is sufficient if it is in fact so used.— Red 
v. Morris, 8. C. Tex., Jan. 29, 1889; 10S. W. Rep. 681. 


_ 
151. TAXATION—Tax-sale—Judgment. Under Ill. 
statutes, to include in a tax judgment fees which can- 
not accrue until after the sale renders the judgment 
and deed thereunder void. — Coombs v. Goff, 8. C. Ill., 
Jan. 25, 1889; 20 N. E. Rep. 9. 
152. TAXATION— Tax-sale — Wife’s Separate Property. 









































Under Rev. St. Mo. § 3295, the husband’s interest in 
the wife’s land does not pass bya sale under a judg. 
ment in a suit for taxes to which the husband but not 
the wife is a party. — Mason v. Gitchell,8.C. Mo., Feb. 4, 
1889; 10S. W. Rep. 608. 

153. TAX- TITLES—Evidence. To sustain the title of 
the holder of a State assignment certificate issued un- 
der § 129, ch. 1, Laws 1874,it is necessary for him to 
establish the execution in due form of a certificate of 
sale to the State by the county auditor, as an essential 
muniment of his title. — Philbrook v. Smith, 8. C. Minn., 
Jan. 29, 1889; 41 N. W. Rep. 545. 

154. TELEGRAPH COMPANIES— Elements of Damage — 
Mental Anguish. Mental anguish and suffering are 
proper elements of damage for delayin delivering a 
telegram announcing the bringing of a corpse.— Western 
Union Tel. Co.v. Broesche, S.C. Tex., Feb. 12, 1889; 108. 
W. Rep. 734. 

155. TORTS—Accord and Satisfaction. The rule is 
that where the damages are uncertain, accord and sat- 
isfaction before judgment by one of the severai joint 
wrong-doers is satisfaction as to all; but the discharge 
of a party not shown to be a joint wrong-doer will not 
operate as a discharge of the other defendants. — War- 
dell v. McConnell, 8. C. Neb., Jan. 16, 1889; 41 N. W. Rep. 
548. 

156. Towns—Liability for Defective Bridge.—— Where 
a town is directed, by an act of the legislature, to re- 
build a bridge, and has full control thereof, it is liable 
for injuries resulting from the negligence of its agents 
in constructing the bridge. — Doherty v. Inhabitants, 8. J. 
C. Mass., Feb. 27, 1889; 20 N. E. Rep. 106. 

157. TRESPASS—Nominal Damages—Verdict.——Where, 
in a suit for wrongfully destroying papers belonging to 
plaintiff, defendant alleges that the papers belong to 
him, and the jury find for defendant, it is conclusive of 
the fact that plaintiff is not entitled eveu to nominal 
damages.—Lunsford v. Deitrick, 8. C. Ala., Jan. 23, 1889; 5 
South. Rep. 355. 

158. TRESPASS — Suit Against Corporation — Pleading. 
An action cannot be sustained against a copora- 
tion on a mere allegation that a trespass was committed 
on plaintiff's close, and that his property was seized by 
the corporation, it not appearing how or by whom the 
trespass was committed. — Perkins v. Maysville, etc., Ky. 
Ct. App., Feb. 7, 1889; 10 8. W. Rep. 659. 


159. TRESPASS TO TRY TITLE—Stale Demand. The 
plea of stale demand is not applicable where plaintiff 
claims under legal title. — Bullock v. Smith, 8.C. Tex., 
Jan. 25, 1889; 10S. W. Rep. 687. 

160. TRIAL—Instructions.——The court should charge 
upon decisive rules of law called to its attention by 
special charges, though they are not technically correct 
in every particular. — Willis v. Smith, 8. C. Tex., Jan. 29, 
1889; 10S. W. Rep. 683. 

161. TR1aL—Instructions. A party asking for an 
instruction cannot object to an answer that “this point 
is affirmed if the evidence satisfies the jury that the 
facts are as stated.”— West Bellevue v. Huddleson, 8. C. 
Penn., Jan. 7, 1889; 16 Atl. Rep. 764. 

162. TRIAL—Instructions. Where instructions pre- 
sent the law of a case with reasonable accuracy, it is 
immaterial that all points sought to be covered by in- 
structions requested are not met. — People’s Ins. Co. v. 
Pulver, 8. ©. Lil., Jan. 25, 1889; 20 N. E. Rep. 18. 

163. TRIAL — Objection to Evidence. Where evi- 
dence has been improperly admitted, without objection, 
the only remedy is by motion to strike it out. — Penn. 
Natural Gas. Co. v. Cook, 8. C. Penn., Jan. 7, 1889; 16 Atl. 
Rep. 762. 

164. TRIAL—Recalling Witness. The rule that a 
witness cannot be recalled after having been once on 
the stand does not apply where he is recalled for dif- 
ferent testimony, the occasion for which has arisen 
since his former examination. — Miss. ¢ T. R. Co. v. Gill, 
8. C. Miss., Feb. 4, 1889; 5 South. Rep. 393. 

165. TROVER—Pleading—Complaint.—— A declaration 
in trover, alleging that defendant converted to his own 
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use “large sums of money, the property of the plaint- 
iff,” is good, on general demurrer.— Jasigiv. Shea,8. J. 
C. Mass., Feb. 28, 1889; 20 N. E. Rep. 110. 

166. TRUSTS. A contract by a third person to sup- 
port plaintiff for life, in consideration of a conveyance 
to him by plaintiff, and a contract by defenaant to as- 
sume and carry out the first contract, in consideration 
of a conveyance to him, do not constitute a trust, where 
absolute conveyances have been executed. — Riddle v. 
Beattie, 8 C. Iowa, Feb. 6, 1889; 41 N. W. Rep. 606. 

167. Tausts—Fraud of Trustee. P sold corpora- 
tion stock to Y for $7,000, all but $2,000 being paid by Y. 
Attachments were brought against P, and upon the 
statements of Y that the stock belonged to P it was sold 
under the attachments and bought by Y for 496. In a 
suit between F, who paid for Y the $2,000 balance of the 
stock and Y as to the ownership of the stock: Held, that 
Y was atrustee for P.and F and was not entitled to 
have refunded the $496 which he paid.— Young v. Foz, U. 
8. C. C. (Tenn.), Nov. 23, 1889; 37 Fed. Rep. 385. 

168. VENDOR AND VENDEE—The Contract—Interest.— 
E, in his life-time, sold alot of land to W, and agreed 
that, when the deed was delivered, W should give his 
note for “fifty-eight dollars.” E died, and his heirs re- 
fused to convey upon tender of W’s note for $58, claim- 
ing interest thereon also: Held, that as E, in his life time 
had not demanded the note, he could not have required 
interest, and that his heirs stand in no better position. 
—Ware v. Lippincott, N. J. Ct. Err. & App., Feb. 1, 1889; 
16 Atl. Rep. 684. 

169. VENDOR AND VENDEE— Vendor’s Lien. Plaintiff 
owned land on which was alien for purchase money. 
He sold part of it to defendant, who paid part, and 
agseed to pay two-thirds of the original purchase- 
money notes, but failed to meet one of them when due, 
and plaintiff paid it. By mutual agreement plaintiff’s 
vendor conveyed their respective portions to each: 
Held, that plaintiff had a lien on defendant’s tract for 
the two-thirds of the note so paid by him. — Henson v. 
Reed, 8. C. Tex., Nov. 13, 1888; 10 8. W. Rep. 522. 

170. VENUE—Change of Venue—Mandamus. Under 
act Pa. March 30, 1875, providing that a change of venue 
may be granted for certain causes, of the existence of 
which the court or judge must be satisfied, a mandamus 
will not issue to the judge upon his refusal to grant the 
change. — Newlin v. Indiana County, 8. C. Penn., Jan. 21, 
1889; 16 Atl. Rea. 737. 

171. VENUE IN CIVIL CASES— Disqualification of Judge. 
Where an order of the county court transferring a 
cause recites asthe reason thereof that the county 
judge had been counsel in another suit growing out of 
the same cause of action, in the absence of evidence in 
the record to the contrary the supreme court is not 
authorized to hold that the case was not properly 
transferred.—Kahanek v. Galveston, H. § S. A. Ry. Co.,8. 
C. Tex., Jan. 22, 1889; 108. W. Rep. 570. 

172. VENUE IN CIVIL CaAsES— Joint Defendants.—The 
petition being originally filed against the execution 
plaintiffs and the sheriff jointly, and alleging that the 
trespass was committed in the countyin which the 
sheriff resided and the action was brought, an objection 
by the other defendants that they should have been 
sued in the county of their residence is not well taken. 
— Willis v. Hudson, 8. C. Tex., Feb. 5, 1889;10S. W. Rep. 
718. 

173. VERDICT—Judgment—Appeal. The fact that 
the court renders judgment against a party for a sum 
less than the amount, the verdict affords him no ground 
for appeal.—Deere v. Wolf, 8. C. lowa, Feb. 1, 1889; 41 N. 
W. Rep. 588. 

174. WILLS—Construction — Precatory Words. A 
clause in a will read, “I give to my daughter one half 
of the land I possess with the restriction not to sell 
but may leave the same to her children:” Held, that the 
latter words are merely precatory. — McIntyre v. McIn- 
tyre, 8. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 783. 

175. WILLS—Construction—Shelley’s Case. Held, 
under the language used in a will, that a devise to E & 


























G for their lives and after them to their children forever, 
fell within the rule in Shelley’s case, and vested an es- 
tate in fee to E and G. — Petition of Browning, 8. C. R. I., 
Feb. 9, 1889; 16 Atl. Rep. 717. 

176. WILLS—Construction— Trusts. A residuary 
bequest to the executors “‘to be given by them to such 
uses as they in their best judgment may consider the 
most compatible with the views which I have given 
them,” does not vest them with the absolute power of 
disposition of the property in their own discretion. — 
Appeal of McCurdy, 8. C. Penn., Feb. 4, 1889; 16 Atl. Rep. 
626. 

177. WILLs— Probate — Evidence of Signing. On 
the probate of a will the issue was whether it was signed 
by two wit in the testator’s presence. Evidence 
held sufficient to prove proper attestation. — Hof v. 
State, 8. C. Tex., Dec. 14, 1888; 10 8. W. Rep. 589. 

178. WILLS—Requisites—Validity. A paper, pur- 
porting to be a will, providing that one of testator’s 
sons shall have no part of his estate at his death, nam- 
ing no executors, and making no other provisions 
whatever, is not a will.—Coffman v. Coffman, Va. Ct. App., 
Nov. 15, 1888; 8 8. E. Rep. 672. 

179. WILLS — Testamentary Capacity. A person 
who is aged, and almost blind may make a valid will if 
capable of recollecting the property she is about to 
dispose of, knowing the objects of her bounty, and the 
nature of their business in which she is engaged.— Wad- 
dington v. Buzby, N. J. Ct. Err. & App., Feb. 1, 1889; 16 
Atl. Rep. 690. 

180. WITNESS—Appeal. Rule, as to the incompe- 
tency of one interested in the event of an action to 
testify as to conversations with a deceased party rela- 
tive to the matter in issue, applied in a case of an 
alleged agreement made with a corporation through an 
agent of the latter who had since died. — Farmers’ Union 
Elevator Co. v. Syndicate Ins. Co., 8.C. Minn., Jan. 31, 
1889; 41 N. W. Rep. 547. 

181. WITNESS—Competency — Transactions with De- 
cedent. In an action by the administrator of the 
deceased partner to enforce the alleged lien for the 
balance due his intestate, the survivor is a competent 
witness in reference to the status of the real estate. — 
Withite’s Admr. v. Boulware, Ky. Ct. App., Jan. 24, 1889; 1u 
8S. W. Rep. 629. 

182. WITNESS—Impeachment. Where the reputa 
tion of a witness is sought to be impeached, a charge 
that in weighing the impeaching testimony the jury are 
to consider whether the persons giving it know the 
witness well, and the community in which he lives, is 
proper.—Oberholtzer v. Heist, 8. C. Penn., Feb. 18, 1889; 16 
Atl. Rep. 804. 

183. WITNESS—Competency—Transactions with Insane 
Persons. Act Pa. June 8, 1874, rendering a party or 
person interested in the result of an action by or 
against the committee of a lunatic incompetent to tes- 
tify therein, does not exclude the testimony of the 
mother of a minor in a proceeding to settle the accounts 
of the guardian, to which she is not a party.— Appeals of 
Stone, 8. C. Penn., Oct. 22, 1888; 16 Atl. Rep. 731. 

184. WITNESS — Cross-examination — Rebuttal. 
Where a witness, in cross-examination, is questioned 
as to collateral and irrelevant matter, he cannot be 
contradicted in rebuttal as to such matter. — Garmon v. 
State, 8. C. Miss., Jan. 21, 1889; 5 South. Rep. 385. 

185. WITNESS — Fees. A witness for the United 
States voluntarily coming to and attending court on 
the verbal instructions of the district attorney is en 
titled to per diem, and mileage. — In re Williams, U. 8. D. 
C. (8. Car.), Jan. 23, 1889; 37 Fed. Rep. 325. 

186, WRIT OF ERROR. A writ of error will not lie to 
yp order overruling a motion to quash the service of x 
summons, it being an interlocutory order only, and not 
a final judgment.—Brady v. Toledo, A. A. ¢ N. M. R. Co., 
8. C. Mich., Jan. 25, 1889; 41 N. W. Rep. 503. 
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